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* WILLIAM NUCHOW 


■^MATTHEW PRINCIPE 


JULIUS ZARETSKY 



• - 540 Had- 


jfoCfitfggfattg (685-80* 0) 



PROCEEDINGS 


3- 26-73 Before COSTANTINO J - Superseding Indictment filed . 

4A2/73 | Be fore JUDD , J.- Case called- Deft* .. .TT 

_!_ ar *~aigned and enter nleas of not guilty-C ourt will .inpoint L A 

i deft PRINCIP E -A11 deft s release d on O.R.-6Q dav s 

_| adid to 6/25/73 for trial. 

-jggraSXX ITotJccs_of_Anog arance5 filed, (fo r drft-c pppptoc — 

_AliD WILLIAM NUCHOW) "- l “ 

r -^- 5 —--Hc. 73 M 5 3 5 inserfnd_in tn rn ___ 

_|_r°t ico of Motion filed, ret. 5/13/73 re: for an order f innr J ~. 
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Notice of Readiness for Trial fi&ed. ' ' 


Eefore JUDD, J.- Case called- Adjd to 6/8/73. 


6-5-73 Notice of Motion filed for disclosure of Grand Jury Proceedings 


with Memorandum in support of motion; Motion disclosure of electron: 


survei 1-lance, to suppress evidence and for dismissal of the indietrren l, 


; with Memorandum in support of motion filed (ret. June 8, 1973)(NUCKOW ) 
6/8/73 ; Before JUDD, J. - Case called- Defts and counsel Dreson'r-Adid to ID/If 


7 ~2.0-73 By J UDD, J - Order filed t hat the time for th e G ovt to s ubmit _respo 
t to m otions attacking the constitutionality of 29, U.S.C.504, and r.o 

for disclosure of electronic or other surveillance, be and the"Tarae 


: hereby is extended..to and including Aug. 6, 1973. \...... 


8-6-73 



Govts. Memorandum in response to deft Nichow's motion for disclosure o 


electronic surveillance filed. _ _ 



9-14-73; Affidavit of Michael B. Standard filed 


10/3/7j3 Affidavit of Michael JStandard, E3q. filed- (NUCHCVM __ 

10/5/73 Before JUDD,J.- Case called- Adjd to 10/12/73 


10-11-73 Supplemental Memorandum filed of deft NICHOW. 


10/12/73 Before JUDD,J.- Case called- Attys for both sides prcsent-Deft’s -.’ 


. . j .to dismiss on grounds of selective prosecution -Motion grants' 


! in part-Covt to submit' order. _ . . . 


10. -1 5-73_Stenographers transcript filed date d Oct. 12, 1973.___ 

0-19-73, By JUDD, J - Order filed that the Govt affirm or deny whether any hr* 


I 

_ I of governm ent including the F.3 . I., the Dep t, of L abor, th e Interr.nl 7:• 

-; .Service, _U.S-.Pos.ta]—Service,.. etc, or any, other agency of t he Fedor "I.N* 

' _known. to the Dept, o f J ustice to engage in ele ct ronic surveillance hrs 

placed any electronic surveillance device on counsel, Victor Sabine”!t 


: Leonard Boudin, Michael Standard and ccch of then for the pcric J Oct. i. 
fthrough the date of this order at the names and addresses appended her.": 


J as Exhibit A or at any other location where deft and counsel had an e:v 


_j tion of privacy and that copies of the log of any such electronic fi¬ 
ance be delivered in court for in camera inspection. 
































CR--308 

CRIMINAL DOCKCT- 



PROCEEDINGS 



g-tt er dated Nov. 16. 1973 received from Chambers fi le d from 

U.S. Dept of Justice, Denis E.Dillon, Esq. (Berrios) _ 

3 Before JUDD,J.- Case called- Defts not present- Counsel ores t 
Mr. Garbus- Case adjd to -11-26-73 for hearinr 


- , ^4 , DD I _ Order filed that the U.S. provide counsel for* fc ~<-» 

and the court with a copy of the memorandum of the U.S, Attom- 1 - 
the Organized Crime and Racketeering; Section, Deot of Justice *»- 


1-7-74 



3-:8 - 


3-8-74 


of non-deft.a 


£3—prei_JUPp»J.- C ase called- Deft3 not present- Counsel pros c*•; 
Deft’s motion to dismiss- Decision reserved - Defense-counsel 
-Submit memo v7itmn 1 .v eek- Govt to respond to defts’ noticn tv 
3 Notice of Motion filed, ret. Dec. 7. 1973, (defts Nochow and 
. Zaretsky) for dismissal of the Indictment etc. 

--No tlce_of~motion t'o'dismiss the' indietment filed ret, lo-7-?o f- 


•e*- £7 M * T T-, --- - ---: -- m ■ ■ - - 

-ore , j. - ease cabled- lio appearances-Motion to disrrv r. - \'. 


indie tment-masked submitted-Decisfon reserved. 

BY .JUDD,_J .- Memorandum and Order filed that the Indictment bo 

dismissed , -unle^s the U.S. si-thin 30 days after the dace of this 
Memorandum' and-Order (1) makes available to the defts Nuchow~and - 

Zaretsky th e t apes and available transcr ipts, of all conversetioh■ 

any member of thd firm representing them v;hich have been overhear * 
and (2) submits/tKe court the memorandum recommending prosecution 
for the court’s study and for release to the defts "of any porcion; 
thereof which the court shall determine are not required to be : 
confidential. _ - _ 

Affidavit of JAMES W. DOUGHERTY filed. _ 

Reply Affidavit of James Dougherty filed 

By JUDD, J - Order filed that the Indictment be dismissed ns 
against all defts. v 

0”!; ’ 5-——— - 

I.Ouzce of appeal from order of 2-3-74 diemissing the indict —jv : 

Doc ket^ entries and duplicate of notice of appeal sent to C o.. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT 0? HEW YORK 


-x ^ O ">■ X 

UNITED STATES OF AMERICA INDICTMENT 


-vs- 


29 U.S.C. §504 


PABLO BERRIOS 


1 ~ - D ^ 


TIE GRAITD JURY CHARGES: 


A vj oO^ 


COUIIT ONE 

From on or about the 17th day of June, 1971, to on or about the 29th day of 
June, 1972, in the Eastern District of New York, the defendant PABLO BERRIOS, having 
theretofore been convicted of the crime of sir son in the Supreme Court, County of 
Bronx, State of New York on the l6th day of June, 1971, willfully did serve as an 
officer, that is a Trustee and member of the Executive Board of Local No. 840, 
International Brotherhood of Teamsters, a labor organization engaged in industry 
affecting commerce within the meaning of sections 402(i) and 402(j), Title 29, 

United States Code. 

(29 U.S.C. Section 504) 


A TRUE BILL 


FOREMAN 


Robert A. Morse 
United States Attorney 








DED:RL3:dtj 
?. 725661 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NSW YORK 

-- x 7^<MrSoS 

UNITED STATES OF AMERICA SUPERSEDED ETDICTMEjlT 

-vs- 2.9 U.S.C. §504 

r~ 

PABLO BERRIOS 

WILIAM IIUCHCW ^V-.A 

MATTHEW PRINCIPE 
JULIUS ZARETSXY, 

Defendants 

- - 

THE GRAND JURY CHARGES: 


COUNT ONE 

That on or about and between the 2nd day of September, 1971, and the 31st 
day cf July, 1972, both dates being approximate and inclusive, within the Eastern 
District of New York, the defendant PABLO BERRIOS, having theretofore been convicted 
of the crime of arson in the Supreme Court, County of Bronx, State of New York 
on the 2nd day of September, 1971, wilfully did serve as a Trustee and member of 
the Executive Board of Local No. 840, International Brotherhood of Teamsters, a 
labor organization engaged in an industry affecting commerce within the meaning 
of sections 402(i) and 402(j), Title 29, United States Code. 

(Title 29, United States Code, Section 504) 
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COUNT TOO 

That on or about and between the 2nd day of September, 1971 and the 31st 
da; july, 1972, both dates being approximate and inclusive, within the Eastern 
District of New York, the defendant WILLIAM NUCHCW, the defendant MATTHEW PRINCIPE, 
and the defendant JULIUS ZARETSKY, officers of Local 840, International Brother¬ 
hood of Teamsters, a labor organization engaged in an industry affecting commerce 
within the meaning of sections *402(i) and 402(j), Title 29 > United States Code, 
within five years after the conviction of the defendant PABLO BERRIOS for arson, 

* 

wilfully and knowingly permitted the defendant PABLO BERRIOS to assume and hold 
the position of a Trustee and member of the Executive Board of the aforesaid 
Local 840. 

(Title 29, United States Code, Section 50*+) 

A TRUE BILL 

FOREMAN 

Robert A. Morse 

United States Attorney 1 


ir 


T 









UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF KEN YORK 


UNITED STATES OF AMERICA 


-against- 


T i ( 




PABLO BERRIOS, ET A L 


NOTICE OF READINESS 
FOR TRIAL * 

" 

Court Docket No. 
73 CR 303 


Defendant(s) 


SIR (S): 


PLEASE TAKE NOTICE that the United States is ready for 

trial. 

Since the defendant(s) is/are not in custody a trial date 
■will be requested as soon as the case can be reached by the Court, 

subject to receiving three days' advance notice of the actual date 
for trial. 


Dated: Brooklyn, NY 
toy 18, 1973 


Honorable Orrin J. Judd 
United States District Judge 


Attorney(s) for Defendant(s) 


Yours, etc., ~ * 

ROBERT A. MORSE 

J ... • i • 

uuttbca Attorney 

Eastern District of New York 


By Richard L. Shanley 
SPECIAL ATTORNEY 


Martin Garbus, Esq. 
5^0 I Edison Avenue 
lieu York, NY 10022 


Michael Standard, Esq. 
30 East l:2r.d Street 
New York. NY 


Edvard Kelly 
Legal Aid 

£25 Codnen Plaza, East 
Brooklyn, LY 11201 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT 0F NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 

-against- 

PABLO BERRIOS, WILLIAM NUCHOW, 
MATTHEW PRINCIPE, and JULIUS 
ZARETSKY, 

Defendants. 


SIR: 


73 CR. 308 


NOTICE CF MOTION 


PLEASE TAKE NOTICE, that upon the annexed affidavit of 
MARTIN GARBUS, Esq. and all the proceedings heretofore had herein, 
a motion will be made in this Court, Criminal Motion Part, on 


day of 


, 1973, for Orders pursuant to the 


Federal Rules, granting the following relief: 

I. Dismissing the indictment on the grounds 

that 29 U.S.C. 50A, as written, interpreted 
and applied, violates the First and Fifth 
Amendments to the United States Constitution; 

II. Discovery and Inspection; 

III. Delivery to the defendant of all evidence 

favorable to him under the authority of 
Brady vs. Maryland , 373 U.S. 83; 

IV. A Bill of Particulars; 

* 

V. A hearing or an inquiry by the Court to 
determine the existence of and admis¬ 
sibility of any statements, admissions 
or confessions taken from the defendant 
and suppression of said statements, ad¬ 
missions or confessions in the event they 
were acquired illegally; 


/ 
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A hearing or an inquiry by the Court to 
determine the existence of and admis¬ 
sibility of any physical evidence or 
eavesdropping evidence seized from the 
defendant , and suppression of such 
evidence in the event it was acquired 
illegally; 

Such other and further relief as is just 
and proper under all of the circumstances 
of this case. 

Dated: New York, New York 
May 2 ,1973 


TO: HON. ROBERT A. MORSE 

United States Attorney 
Eastern District of New York 
Office and P. 0. Address 
22.5 Cadman Plaza East 
Brooklyn, New York 11201 

RABINOWITZ, BOUDIN & STANDARD, Esqs. 
Attorneys for Defendants, NUCHOW, 

PRINCIHE and ZARETSKY 
Office and P. 0. Address 
30 East 42nd Street 
New York, New York 10017 


BY 


Yours, etc., 

EMIL, KOBRIN, KLEIN & GARBUS 
: / 

K Member of The Firm 

Attorneys for Defendant, BEPJIIC 
Office and P. 0. Address 
540 Madison Avenue 
New York, N.Y. 10022 
(212) 688-6040 


VI. 


VII. 


1 


* .i 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 
.X 

UNITED STATES OF AMERICA, 73 CR. 308 

Plaintiff, 

-against- AFFIDAVIT 

PABLO BERRIOS, WILLIAM NUCHOW, 

MATTHEW PRINCIPE, and JULIUS 
ZARETSKY, 

Defendants. 

.X 

STATE OF NEW YORK ) 

( SS.: 

COTJNTY OF NEW YORK ) 

MARTIN GARBUS, Esq., being duly sworn, deposes and says: 

1. I am an attorney duly licensed to practice law 

in the State of New York, and I am a member of the firm of Emil, 
Kobrin, Klein & Garbus, with offices at 540 Madison Avenue, 

New York, New York. I represent the defendant, PABLO BERRIOS 
and I am thoroughly familiar with all the farts and circumstances 
surrounding this case. 

2. On or about March, 1973, an indictment was filed 
against the defendant, charging him and others with a violation 
of 29 U.S.C. 504. 

3. This application is made in support of a number 
of different forms of relief. We will, in our Memorandum of 
Law, set forth the constitutional arguments that compel a dis- 


t 
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missal of the indictment. The affidavit is divided accordingly 
under a number of different subheadings, such as "Bill of 
Particulars", "Discovery and Inspection", " Brady Material", etc. 
The subheadings are labeled A, B, C, etc., and under each of the 
subheadings, the specific request for relief or allegations in 
support of said application are number 1, 2, 3, 4, etc. There 
follows an index of the various forms of relief requested, to¬ 
gether with the page number upon which they appear. 


INDEX 


A. Discovery and Inspection . 3 

B. Brady Material.* * « 

C. Bill of Particulars.! 12 

D. Statements of the Defendant. ..........14 

E. Government Informer... 15 

F. Other Motions. * n 












A. Discovery and Inspect ion 


1. Pursuant to the Federal Rules of Discovery, the 


defendant demands discovery’and inspection of any written or 


recorded statements, admissions or confessions made or alleged to 


have been made by him, or any summaries, synopsis, notes, 


memoranda or resumes thereof, regardless of whether such state¬ 


ments were reduced to writing or will be testified to by a witness 


for the Government. 


2. The defendant further respectfully requests that 


discovery be ordered with respect to any and all reports and 


documents relating to any scientific tests or experiments made 


in connection with this oarticular case, including but not limited 


to, any voice recordings, h ndwriting samples, photographs, 


fingerpiints or other such materials which are now or which may in 


the future be in the possession, custody or control of the 


Government, the existence of which is known, or by the exercise of 


due diligence should become known, to the U.S. Attorney. 


3. The defendant further respectfully requests that 


discovery be ordered as to the following items which are now or 


which may in the future be in the possession, custody or control 


of the Government, the existence of which is known, or by the 


exercise of due diligence should become known, to the U.S. Attorne 


on the grounds that these items are material to the preparation 


of the defense and the request for them is reasonable: 
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(1) Any written or recorded statements, admissions 
or confessions made by the defendant or any 
summaries, synopses, notes.memoranda, or resumes 
thereof, regardless of whether such statements 
were reduced to writing or will be testified to 
by a witness for theGovernment. 

All reports, memoranda or other internal docu- 
ments relating to the statements made by the 
defendant. y 

(3) The names and addresses of any experts who con¬ 
ducted any scientific tests or experiments 
including but not limited to any experts who will 
testify with respect to voice recordings, hand¬ 
writing samples, photographs, or other such 
materials, and copies of those experts' reports. 

(4) The names and addresses of all expert witnesses 
employed by the Government in connection with any 
of the charges against the defendant, regardless 
of whether such witnesses will be called by the 
Government to testify. 

(5) The names and addresses of all other witnesses 
interviewed by the Government or any agent of the 
Government in connection with any of the charges 
against the defendant, regardless of whether such 
witnesses will be called by the Government to 
testify. 

(6) A copy or resume of the conviction records of 
any and all witnesses the Government intends to 

} call to testify. 

(7) A copy of any search warrants issued in this 
case or in connection with this case. 

(8) All items taken from any of the defendant's homes 
or places of business ly federal or state agents 
acting either with or without a search warrant. 

(9) Copies of any and all photographs, papers, docu¬ 
ments, tangible objects or other material shew¬ 
ing scenes, places of meetings, or any other 
area where it is claimed that the defendant 
committed the crimes charged, or any other 
photographs, diagrams or other graphic repre¬ 
sentations which in any way relate to the charges 
against the defendant. 









(10) With respect to those items of which the 
Court in’its discretion may not permit 
discovery by the defense, it is requested 
that the Court, in the interests of justice 
and the administration of the courts, require 
the Government to disclose the existence of 
such items and whether or not those items 
have been used in the investigation and 
preparation of this case, and further, 
whether or not the Government intends to 
use such items at the trial. 

4. In cases of this nature it is to be reas uably 
anticipated that all of the foregoing items may be used by the 
Government in the prosecution of these charges. Virtually every 
aspect of this case against he defendant depends on such 
evidence. 

5. In every instan.i, the Government has exclusive 
possession of all the items requested above and has had an ex¬ 
tended period of time in which to examine and investigate them. 
It is unreasonable and unrealistic to expect the defense to 
wait until trial to examine or use these items in its case or in 
testing the Government's case 

6. In the event any electronic surveillance was con¬ 
ducted of the defendant in any manner whatsoever, discovery is 
requested of the following items: 

(1) All telephone company toll tickets reflecting any 
telephone calls which the prosecution will allege 
were made in the commission of the crime. 

(2) All mechanical or electronic recordings and tapes 
that contain thereon any of the defendant's con¬ 
versations which were made through the use of an 
electronic eavesdropping device. 
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(3) All mechanical or electronic recordings ana tapes 
of any statements or conversations which occurred 
at any place or through any facility owned or leasejd 
by the defendant or in which he had a proprietary 
interest. 

(4) All memoranda, logs, reports, records,notes, 
summaries, transcriptions, 1UX communications, 
airtels, and written communications of any nature 
whatsoever which were made by any employee or 
agent of the prosecution with respect to the 
statements or conversations which were electronic 
ally surveilled. 

(5) A sample of each type of electronic eavesdrop¬ 
ping device which was utilized to obtain the 
matters which were electronically surveilled. 

(6) All documents, directives, orders, circulars 
or memoranda pertaining to the use of electronic 
eavesdropping devices and the information re¬ 
ceived therefrom which were made or issued by 
any agent of the prosecution with respect to the 
statements or conversations which were electron¬ 
ically surveilled. 

(7) All documents, directives, orders or memoranda 
which purport to authorize the installation of 
any electronic device used in electronic sur¬ 
veillance . 

(8) All applications and orders secured. 

(9) All applications and orders secured under the 
authority of Chapter 119 o* the United States 
Code. 

(10) The contents of all such statements and conver¬ 
sations thus overheard, and all memoranda pre¬ 
pared in connection therewith. 

(11) All information obtained through electronic 
surveillance conducted by any other governmental 
agency, whether state or federal, of any of the 
defendant or any other persons who may have 
communicated with the defendant, wherein conver- 
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sations to which the defendant was a party 
were overheard or conversations which were 
conducted on or in any of the defendant's premis 
whether private or business, where other persons 
were overheard or in any instance where any of 
the defendant or co-defendants were overheard. 

7. It is respectfully requested that any order of 
the Court directing discovery contain an admonition that the 
U.S. Attorney has a continuing duty to disclose or suffer the 
sanctions permitted by the statute and, under the inherent powers 
of this Court, a further order that any such disclosures made by 
the prosecution be made solely to the Court and to defense 
counsel, and that contents of any materials so disclosed not be 
made public or available to any other persons, and that such 
disclosure so ordered by this Court be made outside the presence 
of any representative of the prosecution. This request is made 
so that there is no violation of the attorney's work product rule 
through observation by the prosecution of the manner in which the 
defense is prepared in the case. 

8 . Counsel specifically reserves the right to make 
any additional requests for discovery material at the time this 
motion is argued or at such other time as the existence of such 

h 

I 

material shall become known to counsel or the defendant. 
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B. B rady Mntcri.nl 

1. The defendant moves this Court to grant an 
Order compelling the Prosecution to disclose to the defendant, 
and, in the case of any books, papers, reports, testimony, 
statements, photographs or other tangible items, to produce 
and deliver for inspection and copying by the defendant, all 
evidence in the possession, custody or control of the Prosecution 
the existence of which is known, or by the exercise of due 
diligence may become known, to the Prosecution. This motion is 
made under the authority of Brady v. Maryland , 373 U.S. 83. 

2. This evidence, which is referred to as " Brady 
Material", is evidence which may be favorable to the defendant, 
and material to the issue of guilt or punishment, or bears upon 
and could reasonably weaken or affect any evidence pi-oposed to be 
introduced against the defendant by the Prosecution or bears in 
any material degree on the charge contained in the indictment, 

or is relevant to the subject matter of the indictment and 
prosecution under it, or, in any manner, may aid the defendant in 
the ascertainment of the truth. 

« 

3. Very often, in cases such as the one at Bar, 
there are a number of witnesses who furnished statements to the 
Prosecution which are favorable to the defendant, but who may 
not be called at the time of the trial in this matter. The 
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statements of those witnesses should be turned over to the 


defense of this juncture so that they might be interviewed by 
defense counsel in order to determine, in advance of trial, 
whether these witnesses should be called on behalf of the 
defense. 

4. If the defense is forced to wait until the time 

% 

of trial, which may be an exceedingly short one, it may be 
too late for it to contact the witnesses, interview them, and 
arrange for their being subpoenaed on behalf of the defense. 
Therefore, it is imperative that the evidence in the Prose¬ 
cution's file which is favorable to the defense be disclosed 
immediately so that arrangements can be made for these wit¬ 
nesses to be called during the course of this trial. 

5. The disclosure and production requested here 
should be made without regard to whether or not the evidence 
to be disclosed and produced is deemed to be admissible at 
the trial of this action, and the disclosure and production 
should include, but not be limited to, the following evidence: 

(1) Any written or recorded statements, admissions or 

confessions made by any witness or co-defendant which 
may be exculpatory, nonincriminatory, or otherwise 
favorable to this defendant, or any summaries, 
synopses, notes, memoranda or resumes thereof, 
regardless of whether such statements were reduced 
to writing and regardless of whether the Prosecution 
intend to use such statements at trial. 
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(2) The name and address of such witnesses and the 
names and addresses of any other witnesses who 
might be favorable to the defendant. 

(3) Any and all written statements made by any witness 
who had been interviewed by an agent for the 
Prosecution in connection with the subject matter in 
this case and whom the Prosecution presently do not 
intend to call at trial, regardless of whether said 
statement has been signed or otherwise adopted or 
approved by said witness; or any stenographic, 
mechanical, electrical or other recording, or a 
transcription thereof, which is a substantially 
verbatim recital of an oral statement made by said 
witness to an agent for the Prosecution and 
recorded contemporaneously with the making of such 

. oral statement. 

(4) The names.and addresses of all persons who may 
have some knowledge of the facts of the present 
case. 

(5) The criminal records or any list or summary 
reflecting the criminal records of all persons 
the Government intends to call at trial. 

(6) Any notes, memoranda, summaries, reports or 
statements of any kind prepared by agents of 
the Government in connection with the investi¬ 
gation of this case. 

(7) Any notes, memoranda, summaries, reports or 
statements of any kind prepared by persons 
other than agents for the prosecution in 
connection with the investigation of this case. 

6. The rule announced by the United States Supreme 
Court in Brady vs. Maryland , supra , and which the defense asks 
this Court to enforce, should impose no hardship on the prosecu¬ 
tion in that we are only asking for that evidence which is favor¬ 
able to the defense, and thus, if it involves witnesses, it is 
expected that they would be friendly toward us. Thus, the 


v 
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exaggerated claims usually made by the prosecution that witnesses 
will be threatened is inappropriate here. 

7. When a person is ultimately charged with a crime, 
the finding of the law enforcement agency involved should be as 
readily available to the defendant as the prosecution. The 
prosecution's responsibility to the defendant is no less than 
the duty owed to any other member of our society, 
for the investigation of a crime by the police, should be 
designed not only to convict the guilty, but to free the 
innocent. For all these reasons, any evidence in the file of 
the Prosecution which is favorable to the defendant, whether it 
be documentary, statements of v?itncsses, or in any other form, 
should be delivered to the defendant at this moment so that 
the defense can effectively use this evidence in preparing its 
case. 

8. In order to equitably implement this rule, it 
is requested that the Prosecution's file be produced in Court 
and examined by the Court and defense counsel so that a fair 
determination can be made of that material which is favorable 
to the defense. The decision of what material exists in the 
Prosecution's file favorable to the defense cannot be left to 
the Prosecution, but must be super Ised by the Court. 

9. Counsel specifically reserves the right to make 
any additional requests for material covered by Rrady as. 
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Mar yland, supra, , at the time this motion is argued, or at such 
other time as the existence of such material shall become known 
to counsel or the defendant. 

10. It is respectfully requested that the Court 
specifically admonish the Prosecution that they have a duty to 
disclose any evidence favorable to the defendant and that such 
duty is a continuing duty. 


C, Bi 1 .1 of Pa rticulars 

1. Pursuant: to the Federal Rules, the defendant moves 
for an Order compelling the Government to file with the Court and 
serve upon the defendant a Bill of Particulars relating to the 
charges against the defendant and particularly setting forth the 
following: 

(1) State what, if any, specific act the defendant 
performed in committing the acts described in 
the complaint. 

(2) State with specific clarity the exact locations 
and manner in which it is alleged that the de¬ 
fendant was present with said destructive devices. 

(3) State whether the Government has custody, control, 
possession or knowledge of any recording or of 
any notes, logs or transcript! of any wiretap or 
eavesdrop of a conversation to which any of the 
co-conspirators was a party, or which occurred 

in any promises or any facility owned or leased 
by them, or in which they had a proprietary 
interest. 

(A) State whether the Government intends to offer into 
evidence any statement implicating l.he defendant 
in the commission of the crimes charged, made 


» 


l 
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by a co-conspirator, or by any other person whom 
the Government may call, as a witness upon the 
trial and state the name of the person or persons 
who made the statement and the contents of the 
statement allegedly made. 

(5) State the precise manner in which the defendant 
is alleged to have obtained the knowledge with 
which it is alleged he coinmitted each of the 
criminal acts charged. 

(6) State the precise nature of the knowledge with 
which it is alleged the defendant coinmitted each 
of the criminal acts charged. 

(7) State whether any other persons named as partici¬ 
pants in any of the transactions or acts described 
in the complaint solicited, importuned or re¬ 
quested the defendant: to commit any of the 

acts with which he if; charged, 

• 

(8) State whether any of such persons acted in any 
way on behalf of, or after intervention by, any 
representative of the Government during any 
part of the transactions or acts charged on this 
indictment. 

(9) State the names and addresses of those who so 
acted. 

(10) State whether the Government have in their 
possession or control any reports of any state¬ 
ments made by the defendant during the period 
covered by the complaint or up untilthe filing 
thereof to any person who, at the time the state¬ 
ment was made, was an agent of the Government. 

2. It is imperative that the defendant have this 
information in order to properly prepare his defense in this 
case. The information sought is within the particular know¬ 
ledge of the United States Attorney and cannot be obtained by 
means other than this process. 
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D. State ment s of the Defenda nt 

1. The defendant hereby demands that the United States 
Attorney serve upon his attorney forthwith such a notd.ee> to¬ 
gether with a copy of the statement, and/or a verbatim account 

o f any oral statements alleged to have been made by the defendant 
In the alternative, the defendant respectfully requests that the 
Court preclude the Government from offering such evidence at 
trial. 

2. In the event the Government serves such a notice, 
the defendant hereby announces his intention to move to suppress 
such evidence and respectfully requests the Court to allow him a 
reasonable length of time after his receipt of the notice and 
the copies of his statements or the verbatim account of any oral 
statement, within vjhich to make said motion. 





E. Government. Informer or Undercover Agent 
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1. The defendant requests the prosecution to disclose 


whether any government informers or undercover agents supplied 


evidence to the prosecution either before, during the course of, 


or after the investigation and prosecution of this complaint 


against the defendant. This request is made so that the 


defendant may promptly move to suppress that evidence on the 


grounds that it was illegally obtained. Therefore, the defendant 


demands to know now whether there were any informers working for t 


prosecution, either as agents or as employees who were obtaining 


information concerning this alleged offense and supplying it 


to the prosecution. It may be that these informers will not 


be used as witnesses in this case, but the defendant is entitled 


to know about the source of this information because it may have 


1 ed to othc-r evidence which will be offered in the trial or may 


have been contaminated by the illegal original source which the 


defendant has a right to challenge. It is urged that this cvidenc 


may have been acquired in a way that violates the defendant's 


rights under the Fourth and Fifth Amendments to the United States 


Constitution. 


2. So that there can be no mistake about the 


defendant's request herein, it is urged that under the decisional 


law of the United States Supreme Court, this defendant is 


entitled to have the prosecution disclose whether any agent, 


employee, special employee, or in former, paid or unpaid, was 


at the direction of any law enforcement agent, used or instructed 


7 





to gather evidence or information and/or to participate in any 
v;ny in the activities which form the basis of these charges. 

If such information was acquired through federal agencies, 
the defendant is entitled to know about it. 








F. Other Motions 
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1. At the time this motion is argued, the defendant 
respectfully reserves the right to request further details in 
the form of either Bills of Particulars or in the nature of 
discovery, as the need for that information becomes apparent. 

2. The defendant also reserves the right to make any 
and all other motions which may be necessitated by reason of 
the granting of certain relief requested herein. And further, 
if facts should develop which would require the making of 
other motions, counsel respectfully reserves the right to make 
those motions. For example, if it should be discovered that 
the empaneling of the grand jury in this case or the petit jury 
in this case systematically excluded certain groups of citizens 
representing a fair cross-section of the community, then counsel 
reserves the right to move against the grand jury venir or the 
petit jury venir. 

WHEREFORE, it is respectfully requested that this 
Court grant the relief requested in the various branches of 
this motion and accord this defendant such other and additional 
relief as is just under all the circumstances of this case. 




Sworn to before me this 

A /v ,n y of , 1973 . 

* ./ #, 

Notliry duo lie 


L 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 
-against- 

PABLO BERRIOS, WILLIAM NUCHOW, 
MATTHEW PRINCIPE, JULIUS 
ZARETSKY, 

Defendants. 


STATE OF NEW YORK ) 

( SS. : 

COUNTY OF NEW YORK ) 
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73 CR. 308 


AFFIDAVIT 


MARTIN GARBUS, being duly sworn, deposes and says: 

1. I represent PABLO BERRIOS. I submit this affidavit 
in support of the m oti .»n for a hearing cn defendants' application 
for an order dismissing the indictment on the grounds that de¬ 
fendants are victims of a selective prosecution. 

2. Defendant PABLO BERRIOS is being unfairly prosecuted 
because hs is involved with one of the few Teamster locals to 
support McGovern and because of the fact that they are involved 

in a bitter labor dispute with an important Nixon supporter. 

3. The facts we believe are as follows: that this 


particular Teamster local was involved in a long and bitter 
labor dispute v/ith Marriott interests including their restaurants 
and hotels; that Mr. Marriott is a principal in the Marriott 
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R staurants and Hotels; and that Mr. Marriott is a significant 

i nancial contributor to Nixon and a close friend; that one of 

% 

Marriott's officers is Mr. Nixon, the cousin of the President. 
Charles Colson, former White House counsel, now Teamster counsel, 
is, we believe, a prime mover in this prosecution. 

4. We know that Frank Fitzsimmons, the Teamster head, 
had contributed a substantial sum of money to the Democrats 

for Nixon fund; that the extent of the Teamsters contribution 
to the Committee to Re-Elect the President is estimated at in 
excess of $400,000; that Charles Colson, formerly counsel to 
the President, played a role in insuring James Hoffa's parole 
and in removing electronic surveillance placed on Teamster phones 
in order to uncover criminal activities; that Charles Colson, 
recent events show, has been involved in processes similar to the 
case at bar and that the Justice Department has, over the past 
months, been with good reason accused of subverting the legal 
process for political means. 

5. We also know now that one of the pcqia on the 
"enemies" list prepared by Charles Colson for John Dean and 
Prsident Nixon was Harold Gibbons, a Teamster official, who 
supported McGovern. BERRIOS, one of the defendants in this case, 
was probably one of the most visible Tcamster-McGovern supporters. 
He has a £>ng history of political involvement. 

6. As the annexed document indicates, there are rarely 
prosecutions under 29 USC 504. We believe there are hundreds of 
unions who have men with prison records sitting as officers. The 
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why this prosecution was brought was because of the facts con¬ 
tained in this affidavit, not because of a technical violation 

% 

of the law. 

7. We believe these facts are sufficient to justify 
an investigation into the background of this prosecution. We 
would at the appropriate time furnish the Court with a list 
of names of the people that we would intend to call. Suffice 
it to say that we would expect initially to call Charles Colson, 
John Dean and Mr. Marriott. We believe the facts that we can 
prove make this a much stronger case than Falk vs. United States 
(7th Cir. April, 1973). 



MARTIN GARBUS 


Sworn to before me this 



ANN f„ MCNDELSON 
tflIART fUBLJC. St-jf* of New Vart 
No. 31-2658365 
Qirtlififd in N*-* York County 
Co'nnissipn 'tjifes Much ?*i ' n ?s 
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AFFIDAVIT 

73 OR 303 
73 CR 22 


RICHARD L. SHALTUr, being duly sra, dieses and says that he is a Special 
.'■ orrey, United States Department cf Justice, duly appointed according to lav 
m acting as such. He is fully familiar truth all the facts and proceedings in 


1. This affidavit is submitted in opposition to the affidavit of liar tin 
*r. n> dated August 7, IQ 73 , In svpuort of the defendant Berries' motion 
to dismiss this indictment in vhich he alleges that Berrios and his co-defendants 
.re victims of selective prosecution. 

in dry allegations in the aforementioned affidavit include those 


r* r 


"> e. rv 


l) Berrios '.ms singled cut for nrosecution because cf his teamster 
affiliation and his "visible teamster - lie Govern" support: and 

?) Charles Colson, former Uhite House Counsel. is "a prime jcv-'r in 
-TD-ecution." These allegations and all allegations cf Government nisconduc 
j ease are categorically denied. 

I'r. Garcus also alleges in paragraph o of his affidavit (in vhich he 
• j to an "annexed dement" vhich document urns not annexed to the Government' 
: -v ,-f Ms affidavit) that "ve believe there are hundreds of unions -..ho have 


h orison records sitting as officers." As Hr. Carbus veil hr.ovs, Title 


\ 


A cod States Code, Section gC4. the statute under vhich Berrios and his 
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cv 'slants are being prosecrated limits the restriction to holding union office 
tc s -ioi of 5 years after conviction or the end of imprisonment. This restriction 

el 3 only applicable to those felons who :;ere convicted of crimes of violence 

or cral turpitude such as arson, ezctortion, ro'coery and rare. 

. Curb us ’ allegations are therefore vague and \ui specific. Should he know 
of ay instances in uhich convicted felons are serving in violation of Title 29, 

Uni ?-:l States Code, Section 504, he should come forward--with such information, 
so :ac the necessary* action can be taken. 

"-utZTORZ, it is respectfully recuested that the defendant's motion be 


n,~. 


■peacefully Submitted, 


vc.ctu e 


Richard L. Shanlc-y 
Sc j cizl Attorr.cv 
Organised Crime 1 Radiate 


erang oaction 


August 9, 1973 


c 


a. .as ;;r. o. use 


y 


n r ^Y PUBLIC 
7.*TZ rr N.Y. -1027125 
•* ' ficO VESTCH 7 ' rr < 


3 )■ 79 
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EMIL, KOBRIN. KLEIN & GARBUS 

540 MADISON AVENUE NEW YORK, N.Y. 10022 



August 28, 1973 


Orrin G. Judd, Judge 

United States District Court 

Eastern District of Hew York • - 

225 Cadnan Plara East 

Brooklyn, New York 11201 

Re: United States of America va. Pablo Eerrioa, et nl. 

73 Cr. 308 


Honorable Sir: 

1 app arent ly omitted to annex a letter to ny affidavit 
of August 7, 1973. Annexed hereto Is a letter dated Kay 16, 1973 
from Philip Wllcna of the United States Department of Justice 
to Mr. Herbert Jordan, en attorney Involved in the defense of this 
ooe. As that letter indicates, from July, 1969 to May, 1973, n 
total of four years, there wore three incitements. Two were dis¬ 
missed and one filed November 1970 is pending trial. I would 
hope that at the oral argument we night have same further infor¬ 
mation with respect to indictments filed and convictions obtained 
under this statute. 


Respectfully, 


Martin Carbus 

MG raem 
Enc. 

cc: Richard L. Shanley, Esq. 

Michael Standard, Esq. 








A vir«%i lifpijr to lh« 

Z/ Iu<l«-aini 

•n«i H?i> 10 fniti^U and t\uinb« 


L i i ijij 51A » 3 aj liiiWii A Al iiA i Oi' j u3 » u 


WASHINGTON, U.C. 2I/3JU 


May 16, 1973 


F.'l: enc 
156-51-0 
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Mr. Herbert Jordan 
Rabinowitz, Boudin & Standard 
Attorneys At Law 
30 East 42nd Street 
New York, N.Y. 10017 

Bear Mr* Jordan: 

Reference is to riy previous letter of April 13 , 1973 , in , 

wnich I undertook 00 ootain for you some information re' r ardin' r .».» (^ f v ( 

prosecutions under 29 U.S.C. 504. ° ° V' u<' r J 

VA . \ . 

As I indicated previously, our computer records do not go ) 

back oeyond l$/o9* The records indicate that from July 1969 to° / tfli - 

the present there have been three indictments under 29 U.S.C. 504. / 

, fo-*'' *■ >/ 

In October 1909 , one C. Jalas was indicted in the Northern ' rf 
District of Illinois. The indictment was dismissed on January 5. 

1970 . J * <r° 

In August 1970 , one T. Pemicano was indicted in the Eastern 
DxSorico Ox Michigan. The indictment was dismissed on December 29 i 

1970. ** ' 5. ^ 

In November 1970, one A. Gobbo Was indicted in the District 
of New Jersey. The cose is pending trial. )/? £ 


I trust that the foregoing is of assistance to you. 


Sincerely, 


0LCn bJl'i 


r , 

PHILIP WILEN3, Chief 
Management and Labor Section 
Criminal Division 


Cd 7 0 1 

I 

/Ht. /, _ r 
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DISTRICT ■■.)!• NEW YOFj 


X 


LNITI’D ST AT' '.Z OF AMERICA, 

-aoainftt 

PAOLO BERRIOS, MET MW PRINCIPE, 
.'JILLIAl'i MICRO.; dncl JULIUS ZM-WJKY, 

Do. f o n riant 3. 


73 CR 303 


Unite-3 St;.tor. Con ether.'e 
lireoklyii, Kt w vor-- 

October. .i> . 1J / 3 


.i 


o : 


Hr-UOP'JU.M ORRIN 


riJDD , u.r.D.j. 


■ - 1 .. 


. rv. ;; n ;i/ci 

, C 'L R'C UTURT' :R 
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ROBERT A. MORSE, ESQ. 

United States Attorney for the 
Eastern District of New York 

BY: JAMES DOUGHERTY, ESQ., 

Assistant United States Attorney 

MARTIN GARBUS, ESQ. 

/attorney for Defendant Berrios 

JOHN GUTMAN, ESQ. 

Legal Aid Society 

Attorney for Defendant Trincipe 

MICHAEL STANDARD, ESQ. 

/attorney for Defendants Nuchow and Zaretsky 


* * ****** 
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THE CLERK: United States of America versus 
Fablo Berrios, Mathew Principe, William IJucbow, 
Julius Zaretsky, Criminal cause for hearing on 
motion. 

T:l£ COURT: 1 got a letter from you, 

Mr. Garbus, this morning saying you're going to a 
trial ne. v t week: is that right? 

MR. GARliUS: I hooo you have gotten that 
letter a long while ano. 

ilR. STANDARD: In that regard, I'n at the 
moment on trial in the Panama Canal tone. I just 
came back two days ago. 

I spoke to Mr. Dougherty approximately two 
days ago with regard to his view about scheduling 
a trial here subject, of course, to your Honor's 
view. 

There 1 r been a waiver of the six months 
rule by each of the defandants in open court, lie 
suggested early December would be satisfactory. 

THE COURT: Early December I have a nine- 
defendant garbling case which wouldn't give me 
any time in December unless it's the kind of a 
case that 1 can ask Mr. Justice Clark to try when 
he's here .in December. 






1 

A 34 4 

2 

I suppose tills is affected by the six 

3 

month rule. Perhaps that v/ould do it. 

4 

Havifc, I received all the papers I'm going 

5 

to receive; on the motions? I thought I had requests 

6 

of Mr. Garbus — 

7 

HR. GARhbS : You had a request for oral 

8 

a re anon t on tic notions. It was iny understanding 

9 

w a might have it today. 

10 

TJIF, COURT: I'll hear you later on. That's 

11 

on die unconstitutionality — order of selective 

12 

prosecution. You have notions with respect to -- 

13 

electronic surveillance, which would seem to re 

14 

an..; kind of remote. 

15 

MR. S"" JATI7 : It doesn't appear to ro. 

16 

I v;ould like to 'as heard on it. 

17 

VI. r l'; COIU'T:' i ' 11 hoar you after I’ve gone 

18 

tlirough the rout of the calendar. 

19 

MR. CVTM’U: k.iuld on cons ioor the motions 

20 

■>" co~counsel to also bo review', of no since I 

21 

r. a «i.*r- dent and T h ive ra ' 5 voc! so tapers 

22 

ut f:hr su.- .-h the qoo ■ graces of *’r . Doud.erty ' 3 

23 

of fi or ? 

24 

MR. ST/JTl ARD: I don't understand. T 

25 

routa„.<lv send to *om oifi.ee. If toe a to '.r. i' 1.1’, *3 
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attention, Hr. Kelly who first entered a notice 
of appearance. 

MR. GARBUS: I'll allow this gentlemen to 


loot at the file. 



MR. GUTMAN: 

I have tne motion. 

Th.’J COURT: 

Let Mr. Gutman 

review the papers 

MR. GUTMAN: 

1 as); learned 

co-counse1's 

motions also bn ;ita 

da with mine. 


Tiir COURT: 

Mark it ready. 


(-i • ) 



‘AIM CO'Jr.T: 

1 have two dit 

forest vroolvn i 

h re • 1 1 . Gm bu -• 

notion relates 

tc consi< uClone . *. 

of a statute. Me 

have an electronic motion. 


All that *s involved with Mr. Garbus, h« 
did h. vo an arson conviction, diet serve ..■* a 


union . If i c".*» . 

MR. G/vHDUS: The motion, I thcngr.t, was not 
he constitutional .tty of the .statute out rath..; o 
t: : el..cc.i' :• ore ;c<.u<. ion erg unoat. 

The ownstitv l- a’ility ol the statute iwt. 


b. m t*r i.e • o.i out • 

T,l". c f Jj<t r .hat . you bring in by way 
, • or i • 1 •••■ £* il • • '• us' i - o• r. 

• ihat would you nring in by way ot oral 
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evidence on selective prosecution? 

MR. GAR13US: First of all, we would try to 
prove -- wo have given you a letter from the 
Justice Department. That indicates from 19C9 to 
date there have been a total of three prosecutions. 
Of the taroe prosecutions -- 

Tiib COURT: .Suppose the prosecution here was 
simply because they lost on the fire bomb case 
and they think something ought to be done to the 
fellow. That's one possibility. 

The other possibility is that they don't 
like l-lr. McGovern or the Teamster’s, and therefore, 


they picked out this fellow. 

MR. GAiuibo: There are a lot of possibilities. 
My understanding is they ware subpoenaing the 
documents concerning his previous record prior to 
t.ic time tact we have tae trial on the bombing, 
so, I don't thin*. — in other worms, if you had not 
had the hr oing case, you saould have had the same 
problem anyway. 


1 • r 

• 

T'.C 

oil 

oc« ion 

is that 

your 

Honor 

may 

uur 

in-i 

ta 

a tri.. 

1 in Jaau 

ary, 

when I 

V/U3 

LO 


ce 

r tain 

decumants 

, the 

y were 

going to 


be used x i L:i lJ pri secuLioa. 1 h did L rouble getting 
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them. Tney were submitted to the same Grand Jury 
tuat !iad come bach in the bombing erase. 1 think 

tne question you're asking is one that I have to 
respond to. 

In other words, I think what has to be 
clear about what I can prove and what I can't 
j.xova and what the defects are. The next question 
is whetaer because of the defects that 1 (U.vo 
an argument or proof at this time, whether we 
should be precluded from being cranted a hearing. 

I do net have any piece of hard evidence as we 
start tne argument. 

£ -/ant to make that clear, where I can 
snow either .hr. Colson or Mariott r ace a phone cal l 
to anybody to start this prosecution. 

If t :iaJ tnat, we'd have a different 
• btudtion. I don't have that. 
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THE COURT: How many times has it been 
violated? People know of it. 

MR. GARBUS: I have asked Mr. Dougherty's 
predecessor. I have sent a letter to Mr. Dougherty's 
predecessor indicating that I thought your Honor 
ought to be concerned with that, thi3 issue. 

I certainly don't nave that in mind of documentation. 
I'll mark teat for the purpose of this record. 

Let me read it to you. It's addressed 
to Mr. Shanley. It's dated September 18, 1973. 

"It would, I think be helpful for the 
purposes of tne argument if we were able to give 
the Judge more information about prosecutions 
under the Statute. I know that you have seen 
Mr. Willens' letter. I would gather that the 
Justice Department would have more detailed 
information about of those cases including wnat 
specifically wore the cnargos and under what 
counts of tne Statute the indictments were brought." 

You can't tell whether it's the same kind 
of charge against Jerries or someone else. 

1 said, "A3 you know, the Willens' letter 
only goes back a few years. I would assume that 
tne Justice Department would have more information 






1 

A 39 

9 

2 

going back to Brown and even before that to the 

3 

date that the Statute was passed. Would it be 

4 

possible for your to have that information in 

5 

Court on the argument for presentation to the 

6 

Judge. Otherwise, I would have to subpoena 

7 

Mr. Willens and I think at the outset, wo should 

8 

be able to give the Judge that information. If, 

9 

in fact, there were many many prosecutions, then I 

- 10 

think taa Judge would not tend to look favorably 

11 

upon my motion. If, on the other hand, the 

12 

in formation that I had given the Judge is accurate, 

13 

lie night feel compelled to go further on a motion." 

14 

One of the problems you have in every selective 

15 

prosecution motion and the difficulty with proving 

16 

the fact tliat tnero has been a selective or 

17 

malicious prosecution -- in the Borrigan case, at 

18 

the end — I'll give vou briefs. 

19 

The Court dealt with and the attorneys 

20 

dealt with on the appeal exactly whrt the criteria 

21 

wore bo fora the Government could b ■ compelled to 

22 

.-.one forward or before the Court would be required 

23 

to give, some kind of hearing. How, the proof 

24 

may be wo have in thi is as follows. That 

26 

Berrios is indicted a ~vinq been involved with 

! 


V 
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10 

a labor dispute. Marriott is a national corporation 
whose success rests in large part upon the fact 
that over the years, it alone, perhaps one of the 
largest corporations has successfully resisted 
unionization. 


It's really not one question of labor 
dispute in one place. Rather, it's a pattern 
that Marriott has spent hundreds of thousands 
of dollars; has used a great deal of political 
influence over the years to maintain. 

The success and reason amongst others, that 


they can charge lower prices for their product 
is precisely because of the fact that most of the 
people who are employed by Marriott arc non-union 
people. That, of course, was one of the issues 
during the labor dispute. We know Mr. Marriott — 
v.o can be prepared to prove he is the chairman, 
was tne chairman of President Nixon's 198 8 and 


1972 organizations. 


a 


is 


Ka 


Donald Nixon, tne President's brother 
Vice-President of the Marriott chain. That 
represented. That'3 represented bv Herman 
llcnbach, President Nixon's lawyer. 

Marriott has 


is 

firm 



said publicly that ho is on 
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24 

25 


a "bill and Dick" basis with the President. Wo'vt 
iu .eated in the notion papers some of the attempts 
v/i t.u respect to other Teona ter leaders. 

With respect to Harold Gibbons, there was 
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on ® of the few Teamstors who publicly supported 
McGovern --- your honor will also recall at the 
tiir.e that wo had in January, a witness was produced 
v.iio testified u 3 to Mr. Berrios' political 
activities on behalf of McGovern. 


That testimony was produced long before 
.e .0 ‘.to, long before the list of enemies, Iona 
Lev., rc vc knew anythin*? about what wo know no- 
ever the last few years. 


1,0 <tlno know that the Teamsters 


gave fundi 


aproximataly several hundred thousand collars 
to the Nixon cauaion, raising it through other 


sources. 


In fact, they were actively involved. What 
you have hero, I think, with respect to Marriott 
is a very signifies it labor dispute. 

Vou have with respect to Marriott u man who 
•■ s v - r Y close to the ?d: ini.;tration md a man who 
n been .involved in influence, in sometnino that 
v :?v critical to ; he succonu of his onerntion. 

•. h. I o.ali. j*?:on. Dona Id Mix on, of course, 

1 >r3 an entirely di f ioront store. 

M'.. : c.ll t roa of the >ast si.-; j.v.nti»s , botu 
•' iVO jn xn tr5( ' prtjs- nt and various hearings, the 
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extent to which he has influenced, Ha's the VLce- 
ProsldcMit of Marriott, 

Yesterday, just to bring you up-to-data, 
in the New York Pout, there \tac a story about 
Jac.; Andurcon. I'll give you a copy of that. I 
have it here. That story relates to the extent 
-O which Done Id Nixon uses influence with tie. 
President with respect to the Dominican Government.. 

COLet's stick to U.o case. 

C.X\3U'Si I want to . iko i.t very clear, 

* i ’'tic ting to tho caro without any por« 

xta.on than vre have in othor words f I 
.-'.oa't, Jcnov what went on. I •: tat? that candidly, 
'.hat vent on with respect to Marriott, Donald Nixon 
- nC Richard Nixon. 

Uhat I'm saying — 

Tin: COURT: The question hero is why 
**-'• Berrios is being prosecuted for being Trucus 
a labor organisation after conviction of nr.'-on. 

It otay very well have crorr.o because he tec cure a 
• ' -C'- in tno fire to: b.*ng at Tonne by airport. 

They discovered then that ho has a prior 

t 

c n vie tic i, an tho working of it. The mo / you'd 
i entitled to wouId be to loam v.’ho filed th‘* 
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complaint that may have brought this to the 
attention oi’ the United States Attorney and perhaps, 
v.hat knowledge the Labor Department hau of other 
violations that they nay have considered not 
worthy of prosecution. 


MR. GARBUC: I don't to belabor how the 


prosecution came about in this case. I certainly 
don't know it. I don't want to belabor, also, the 
January case where your lienor has already 
expressed an opinion. I withdraw that. It came 
out wrong. The January case, which ultimately 
resulted in an acquittal of the defendant, but 
your honor will recall in that particular case 
•■nat the ultimate arrest car's seme seven norths 
alter tire alleged incident and the indictment came 
r -' :yvn a year later. Your Honor wxil also recall 


that 


some three weeks after the incident, 


no one 


had yet identified ny client. Your Honor also 
v/ill recall from the witnesses on the stand, their 
testimony about the bitterness of the labor 


dispute, whether, the extent to which tire first: 
trial involv 'd Harries Iras political motivation. 
• don't know. J don't have to deal with that, 
fa at case, happily, is boyonq thin. 


(continued c:i next, mao) 
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I think if I wore to con? up and make 
this nrgunont a year ago, I think given the 
presumption that v;c generally have about the way 
the Courts and tho lav/ and (rand Jury operate, 
i think your Honor v-oald t\ quite proper a year 
r.gc in not giving that much _ ttenfcion to the Kind 
el argument that’a being made here. I think tbit 
vhat, I have uaitl raises sufficient icm'.i no 
that cvicknce has to be produced on it. I’d 
ho tho first — 

THE Cv’M’T; Net about Eon a Id Nixon. 

MR, i .‘iUil'd. With tu: poet to Donald Nixon, 
the answer . r o I Can’t know how tho pro??-cution 
started. All I kno-. arcs certain facte. Mi X 
kt.ov? -z boo. id kinen, the Vic a- Pro. -icont of lam .* 
i 3 i‘T vicuvJy uJed tho 1 < aal procusr. c :md ni.-o 
L otiv r'a office to gv.vn influence for hi ■..•‘if 
o t results for hiu clients. 


.. < ■: 


id iy* story in ' - Pe *t la us * 


•- bar or dc mu. of tho .-tori. ;:. We have etoriu-a 
o- t. Donald Nixon, Rcboaro, Mr. Uuoher. I don’t 
' at tc low tho case up into n r nut him; greater 
• r * -.t i • I don’t v/nnt i-his particular he irir.g 
• ■ • • o:-a .i ;.r.«ll i . ore. 1 • Con ni , ;icn K»- nr lug or 
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something like that. 

With roopoct to Berrios, ho's entitled, 
given the facts that wo have in this case, given 
the disuse of the statute, t.ha lack of use, vo'ro 
entitled to go further and what prompts this? 

I think we're entitled to call those people 
who began this. We'ro entitled to find out if 
in isct Marriott played any part in tha institution 
of this prosecution. 


TilE COUKT: that difference doe.-, that make? 
MR. GAREU.l: It becomes a selective 
prosecution, if Mr. Marriott, beejuse of any 
access ha had to the Government; because ho was 
cnc or the* boot friends of Mr. Ni>:on, can play 
• vC.iO role in starting this prosecution. This 
. ca:-. - .: s »’• r, or Marriott'; prosecution. 

-u vs have a .selective pro.iocucien 
' r - T ■ n otaer words, you can't have —— there 
^ ' bftanr corporate offices who have similar 
opl like Berrios on their payroll who don't 
.no the call and wouldn't gat the name result. 

1 ' > ■ »ro cut ion. 

-• '■ a)i. 1 don't think no. 

GAfcBUo: mow nurh further do you h :v- ; ' 
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go, that someone has boon singled out for reasons 
unrelated to the crime? 

If I can, I can give your Honor the brief. 
THE COUIff: ’.That are the reasons related 
to the crime? 

MR. OARUU.j t The: more fact that somebody 
has committed a crime. ..ct'n assume for the sake 
of this argument, tnat L’errios iogailty of a crii 
Vhe mere fact that he's committed the crime 


doesn't moan you can't have a selective prosecution, 
^elective pro . cutvcn or jure, nt is irrespective 
or his guilt or innocence. w 

I'd bo glad to give vovr Honor the 
Government brief in the Derrigcn case up at. the 


."hird Circuit whir© this issue- v.\.a dtu 


cussed. 


i.'.-en s n > claim that merely because —— 

'Aid COURT: Did lierrion have a case in th-- 
'i’hird Circuit? 


: -rrigau case, where th 

c I . Mr. St u rd'3 Pi . sr, r< pi 
another and the Government, ?his issue was 


discussed at length. I think it ve¬ 


ts fairly clear 


tori.v i ‘ sn nt has : 


c-’irta is rot r< J .ted 


f) the question of whether 








1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 




A 48 

18 

there's a bad faith prosecution, unrelated thing. 

I admit there's a long way to go here, 
but you cannot make a more compelling case 
absent testimony. Absont the assigned piece of 
paper from Marriott, he made a phone call. There's 
no other way to prove it. 

Wow, I could, at the risk of boring you, 
detail for an hour relationships between Marriott, 
Wixon and Donald ( Nixon. All it would do — and 
Charles Colson. All it would do is flush out 
further what I have said; mainly that Marriott 
is successfully resisting unionization. Thi 3 is 
of crystal importance to them; that Marriott, Wixon 
and Colson have concededly been using evorv 
political office to gain influence. I don't think 
that becomes arguable in any point longer in history 
Yesterday's story in the Post about Donald 
Wixon using his brother's office, to gain concession: 
from someone whom he was then dealing with, the 
President's office, Dominican Republic, so he con 
have holdings and luxury apartments, lie got that 
concessi-.n. 

The following year, the Dominican sugar 
guota is increased — 






1 


A 49 


19 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


THE COURT: Let's stick to the case. 

Mr. Dougherty, what do you have to say? 

MR. GARBUS: The representatives of the 
Republican Party, the following year, go down to 
the Dominican Republic and run a campaign. 

MR. DOUGHERTY: Your Honor, with regard to 
Mr. Garbu3' reference to a letter that he draf ed, 
information to be supplied by the Department of 

if f'-<~ 

Justice, I believe your Honor,'the existing frame¬ 
work of the law, the burden of proof with regard 
to demonstrating a selective prosecution clearly 
rest3 with the defendant. 

What Mr. Garbus is attempting — 

THE COURT: Arc you willing to accord him 
the discovery rights that exist under the — 

MR. DOUGHERTY: I have your letter addressed 
to Mr. Herbert Jordon of the firm Rabinowite, 

Loudin and Standard, dated June 12th, 197 J, which 
sets forth at least nine instances within approximately 
a ten year period in which indictments have been 
returned under Section 1504 of the Act. 

In the Southern District, we have the ca 3 e 
of United States vs. Prioro which wan tried before 
Judge Travis -- I'm sorry Judge Mishlor. A verdict 
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of guilty was returned under the Statute. In that 
same case, Judge Mishler — 

THE COURT: What's the number on that case? 

MR. DOUGHERTY: I don't have the number. 

I can furnish the Court with the citation. 

I also wish to direct the Court's attention 
to the case of the United States vs. Ahmad, 347F Supp. 
972, a 1972 case in which a similar attack was 
made on the prosecution in that case. 

MR. GARBUS: That's not a 29 U.S.C504 case. 

MR. DOUGHERTY: It involved a motion for a 
hearing on a basis of a claim that a selective 
prosecution wa3 being initiated and prosecuted 
in that case. 

I would just like to read briefly from the 
language of the Court'3 decision in that case. 

"In essence the defendants contend that the 
Department of Justice has maliciously sought 
prosecution of these defendants not for their 
criminal conduct alone, but because of their 
opposition to the war in Viet Mam and their dedication 
to civil disobedience as a means of bringing the 
war to an end. They further classify their 


prosecution as an attempt to vindicato the former 
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Director of tine Federal bureau of Investigation. 

Could these motives attributed to the Department of 
Justice be sustained, there would be no doubt in 
our mind that prosecution here would fall outside 
of tiie proscribed limit3 of the discretionary 
control of the executive over the prosectuion of 
criminal cases. However, upon tnese bold assertions 
tne defendants cannot place upon the Government 
tne burden of disproving the existence of bad 
faith. Nor, in light of the authority which frowns 
upon judicial review of executive discretion, are 
we justified in examining the prosecutorial files." 

Your Honor, i believe what we have lie re is 
an identical situation where bold versions are 
being made alleging that the Government in initiating 
this prosecution has attempted to vindicate its 
conduct in prosecuting Uorrios in tne prior case 
in which ilr. 3errios was acquitted and it is also 
alleging the existence of bad faith and bad motives 
on tne part of the Department of Justice attorneys 

<7 

in bringing tnis prosecution solely on the bold 
assertions that the President of Marriott Corporation 
is a close friend and associate of the President 
of the United States and they are on a first-name 
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basis and that Mr. Berrios voted for George McGovern 
and was a McGovern supporter on the record. 

I believe these assertions are the rankest 
kind of speculation and are very much insufficient 
to shift the burden of proof on the Government in 
establishing there was not a selective prosecution 
in thi3 case. 

THE COURT: Thi3 is an indictment, a 
superceding indictment. I don't have the original 
one. 

When was the fir3t indictment filed? 

MR. DOUGHERTY: First filed on January 0, 1372. 

THE COURT: That was before the trial of 
the fire bomb ca3e. Do your files show who 
complained of what brought about the filing of the 
indictment? 

MR. DOUGHERTY: The fact that the defendant 
Berrios had entered a plea of guilty to an arson 
charge, in the court of an investigation that was 
initiated by the Dr^nx County District Attorney’s 
Office in 1970 became a matter of knowledge to 
Government attorneys? in the course of its 


investigation, in connection with the prior trial 


25 


of Pablo Berrios, wbicu resulted in an acquittal. 
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There were no complaints issued or lodged 
against Pablo Berrios by any private citizens. 

As a result of information gleaned from it3 prior 
investigation, Mr. Richard Shanley, whc was the 
Government attorney in the prior case became aware 
of the fact that Mr. Berrios might possibly also 
be in violation of Section 504 of the Act and 
requested authorization from the Department of 
Justice in Washington to proceed under that Section. 
That request for authorization followed the 
normal authorization procedures that are in existence 
in the Department of Justice. 

There's no basis in fact for any claim that 
Mr. Colson or Mr. Dean had any influence or took 
any part in the authorization that occurred in this 
case find infect the Government submits that the 
reason why there's no 3uch allegation, of course, 
there's no factual basis for an allegation. 

The entire initiation of this prosecution 
followed the normal course of authorization and 
proceeding by way of indictment that adheres in 
every criminal prosecution that the Department oi: 
Justice initiates. 

THE COURT: It oeems to me that there might 
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be two things that would help me in this. One, 
would bo to have a copy of the letter of Mr. Shanley 
asking authorization. That may be producable 
under Rule 16-D which say3 "The Court may order 
the attorney for the Government to permit inspection 
and copying of documents, material for the 
preparation of defense ..." -- if there is a 
defense of selective prosecution, I think that may 
be reasonable. 

MR. DOUGHERTY: The Government would oe 
willin g to oblige the Court with a copy of the 
prosecutor's memorandum addressed and sent to tno 
Chief of the Organized Crime Section in the 
Department of Justice if the defendant had made 
some factual showing for its allegation of 
selective prosectuion, but on the basis of tha3e 
bold assertions, without any support whatsoever 
in fact, the Government takes the position that 
under the circumstances, to produce a prosecutor's 
memorandum, to rebut what in essence is nothing 
but speculation, is not required under the rules 
or under tna case law, 

TliE COURT: C think there's enough to justify 
here. 1 would issue an ordor, if need be, requiring 







that. 


One other thing that may be pertinent. If 
there's 3ome evidence that the Labor Department 
knew of other violations and did not report them 
or the Department of Justice had other violations 
reported to it and decided not to prosecute, that 
would be material. 

I don't know whether it's the Labor Depart¬ 
ment or Justice Department that might testify 
on that. 


(continued on next page) 
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MR. DOUGHERTY: Your Honor — 

THE COURT: It's one thing to say the 
burden is on the defendant. It's another thing 
to say that the defendant can't get normal civil 

discovery proceedings in order to sustain that 
burden. 

MR. DOUGHERTY: There really is little 

.. -L-, 

if any, precedence for the subpoena, requiring 
of the departmental officials to either take the 
stand or to rebut any allegations of selective 
prosecution. 

The case that Mr. Garbus cites, United 
States vs. Falk was reversing a pirtial decision 
which held on the basis of the allegations in 
that case; departmental attorneys were not 

required to take the stand and testify as to their 
motives. 

Furthermore, the Falk case involved a 
draft prosecution which can be reyarded as being 
suigenerous. clearly, the Government has a right 
and the executive branch has a right to select 
those people with whom, against whom it chooses 
to initiate prosecution. As long as, in making 
that selection, it doesn not individually 
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discriminate and here, I submit, there is no 
snowing of any individual discrimination. ' v 

There s no justification or substantial 
necessity in the law for departmental attorneys 
or any members of the executive branch to come 
into court to justify a decision on the part of 
tlie executive to bring a prosecution. 

THE COURT: Our Court of Appeals likes to 
send tilings back to the District Judge to hold 
another hearing. I'd rather hold a hearing first. 

MR. DOUGHERTY: I can supply the Court 
witn information. 

THE COURT: I think Mr. Garbus' fears may 
be set a rest if it turns out there have been no 
prior complaints filed with the Labor Department 
or the Department of Justice which have been, under 
which prosecution has been declined. I don't know 
how mucn information you have on it. 

We'll break right now. I have a very 
important phene call. 

(Recess.) 

MR. DOUGHERTY: I think, your Honor, we were 
discussing the possibility that the Government 
might be able to produce some evidence that 
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Section 504 prosecutions have not been initiated 
on the basis of some arbitrary classifications. 

THE COURT: I thought one way to prove 
it might be — what the evidence might be, the 
extent to which the files of the Labor Department 
or the Justice Department may show a policy of 
declining prosecution of complaints. 

MR. DOUGHERTY: I don't know — first of 
all, your Honor, I don't know of my own personal 
knowledge whether the files would contain such 
information. 

Secondly, I don't know whether that would 
rebut the defendants allegations, sufficiently, 
to foreclose the issue and thirdly, I don't 
believe the allegations that the defendants make 
in the first place require such a showing on the 
part of the Government. 

I think the defendant fails in showing 
with regard to his own client; there's a fundamental 
distinction or character particularly his client 
has which lie doesn't share with other possible 
violators of tho statute. On the basis of that 
characteristic, that distinguishing characteristic, 
tho Government has brought this prosecution. 
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THE COURT: I think probably I can take 
thi3 in steps and if I can have the memorandum 
recommending prosecution provided to the defendant 
and to the Court, then I'll be able to determine 
whether the defendant is entitled to anything more. 

MR. DOUGHERTY: Your Honor — the Government 
would have to resist such an order because, first 
of all, the prosecution memorandum is an internal 
Government document. 

THE COURT: Yes. 

MR. DOUGHERTY: Secondly, it contains 
information and evidence relating to Grand Jury 
testimony and to matters of proof which are 
clearly not producable by the Government to the 
defendants in a pre-trial discovery situation 
and thirdly, I think the law supports the view 
unless the defendant hero satisfies some sort of 
factual burden; that is not compelled to make any 
showing to rebut the allegation of selective 
prosecution. 

Again, if I may just briefly read from the 
opinion that I cited before in United States vs. 
TVhnad. 


25 


"Defendants further contend that tills Court 
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has thwarted their Fifthe and Sixth Amendment 
rights to obtain and introduce evidence relevant 
to their defense of discriminatory prosecution. 

defendants assail this Court's decision to 
quash subpoenas served by the defendants upon 
Richard Kleindienst, J. Edgar Hoover and 
Norman Carlson in which they sought for the most 
part discovery of interdepartmental memoranda 
of the Justice Department and the Bureau of 
Prisons containing legal memoranda, advisory 
opinions and prosecutorial recommendations and 
decisions pertaining to 18 U.S.C. Section 1791 
violations. For reasons identical to those relied 
upon by the Court in declining to inspect the 
prosecutor*3 file in the instant case, wo refused 
to allow the defendants access to these materials, 

'-f existent. It is clear tnat through the subpoenas 
cefendrr.ts are attempting to circumvent a long- 
accepted intolerance toward judicial inquisition 
-nto the process whereby prosecutorial decisions 
t " 1 - rG formulated. This Court will not become the 
vunicle by whicn trie integrity of the executive's 
deci3ion-making pre ecss is violated in pursuit of 
a claim of discrimination which we consider to be 
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patently frivolous." 

TIIE COURT: Judge Weinstein just overruled 
me in the Law Journal thi3 morning in saying that 
defendants are entitled to co-defendants statements 
which I've always refused. 

There has to be some consideration of the 
facts of the individual case rather than of past 
precedence. 

I think, to dispose of this part of the 
matter, I will direct that tne prosecution provide 
Mr. Garbus and me with a copy of the memorandum 
recommending prosecution, with any reference to 
Grand Jury testimony of non-defendants oxcised. 

J. don't know if there'n anything else 
confidential in there and maybe the tiling to do 
is to have Mr. Carbus submit .an order. 

i'll deny the application for the time 
being in all other respects. Then, you can 
determine on the basis of the order whether you 
think it's some tiling you should comply with or 
■ ake further 3teps. 

MR. DOUGHERTY: May I make this recommendation? 

THE COURT: Yus. 
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MR. DOUGHERTY: I submit to the Court's 
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inspection, a copy of the Government's memorandum 
requesting authorization to prosecute and that the 
Court undertake an examination of the memorandum 
to determine whether or not anything occurred 

in the decision to prosecute which might support 

% 

the defendants motion and if the Court finds that 
there is nothing in there and 30 substantiates 
that the matter will then be foreclosed and the 
memorandum returned to the Government without 
access being given to the defendants. 

THE COURT: I don't know just what's in 
the memorandum. I think the defendants should have 
a right to examine it. 

In Connecticut they open the file 3 . 

MR. DOUGHERTY: I never practiced in 
Connecticut. I'm more concerned, and I think the 
Government is concerned here with establishing 
a precedence with regard to interdepartmental 
and internal documents being furnished to defense 
counsel on motions such a3 these. 

On the basis of tne impact of such an order 
allowing discovery of such documents, the 
Government feels that there's substantial matters 
of prejudice which might result from such an order 
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and such a precedence and under those circumstances, 
the Government feels that if the Court wishes to 
satisfy its own mind that something may be in the 
internal documents of the Government, that might 
support the allegations of the defendant; that 
is one matter. 

Perhaps there can be some agreement on that 
particular compromise? 

THE COURT; What about it, Mr. Garbus? 

MR. GARBUS; I think I should be entitled 
to see the documents. Given your Honor's ruling, 
you should clean the document so I don't see 
Grand Jury Minutes. 

I can't 3ee how anybody can be hurt by the 
first sentence saying, "I recommend prosocution. 
because ... , " or whatever. 

THE COURT; Yes. 

MR. GARBUS; The suggestion here that this 
is without precedence is wrong. This is what the 
Falk case was about. They decided and went to 
great lengths to tell what should be turned over; 
when it should be turned over. 

THE COURT; I'll direct it be turned over 
with such excisions as the Government thinks are 
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necessary for the protection of confidence, 

Grand Jury Minutes or otherwise. 

The balance of the parts excised, I will 
be willing to look at and see whether I think 
there's any prejudice in that respect. 

Get up an order. 

MR. STANDARD: There are two motions, one 
of which I have no intention of arguing; a disclosure 
of Grand Jury Minutes. I fully anticipate 
submitting it. 

The 3econd, what is the Government's 
characterization as an omnibus electronic surveillance 
motion. It has two branches. 

Before I begin, I would like to be certain 
your Honor has on file all the papers which I 
believe — 

TilE COURT: One is the supplemental 
affidavit that says wiretaps on Mr. Boudin's phone 
turned up. You should be entitled to everything. 

>iR. STANDARD: I'm not asking for everything, 
although I wouldn't refuse it. 

if I could, I would like to spell out what 
I said and what I think the Government's 
obligations are. 


I 
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THE COURT: You said all overheard 
conversations of any of the accused at any stage 
of the case. 

MR. STANDARD: The first part of the 
application consisted with the standards in Gelbard, 
to affirm or deny the existence of a tap. 

The Government has said in its brief which 
was filed in August, that it would supply the 
Justice Department affidavit which suggested 
whether there wa3 any electronic surveillance on 
the defendant. 

I haven't gotten it. 

THE COURT: I have a notion this wasn't 
going to be heard today. 

Mr. Dougherty, i3 there or are there any 
documents on Mr. Standard's motion? 

MR. DOUGHERTY: There is a memorandum, 
your Honor, opposing the motion for discovery. 

MR. STANDARD: I'm not referring to that, 
your Honor. I'm referring to the Government's 
assertion which it must make in light of Gelbard 
with regard to Branch 1 of the motion, the defendant 
being a igg-ieved person" within the meaning of 


25 


the stat'^a. 
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THE COURT: Your memorandum, Mr. Dougherty 
says "As of August 6th, the Government will make 
a representation in the near future as to what 
information ctf* the files revealing as to whether 
or not there were any overheard conversations 
by the movant and his co-defendants." That really 
is not what Mr. Standard is asking for. He's 
asking for any overheard conversation by the 
attorneys for the movant and co-defendant. 

MR. STANDARD: There are two branches. 

THE COURT: Have you provided the first one? 

MR. STANDARD: No. 

MR. DOUGHERTY: I am ready to provide to 
the Court a Gelbard affidavit. 

THE COURT: Let me look at it. 

(Handed to the Court.) 

THE COURT (continuing): Any reason why a 
copy shouldn't be given to Mr. Standard now? 

MR. DOUGHERTY: No. 

(Handed to Mr. Standard.) 

THE COURT: That's a letter of September 13th. 
Tnat relates to conversations of Berrios, Nuchow, 
Principe and Julius Zarotsky. That's disposed of. 

MR. STANDARD: I don't believe it is, not 
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by what I would call a longshot. 

I begin with this premise, the premise of 
the United States Supreme Court, known as Plumandon, 
407 United States. We know it as United States vs. 
the United States District Court. 

That case and that particular portion of the 
case cited by the approval of our Circuit in 
United States vs. lluss Siegal and Smiloew, opinion 
by Judge Kaufman filed June 26th of this year. 

It lays one thing to rest. The Government 
is saying "Trust us to do the right tning. We've 
searched our Justice Department files and this 
submission which has just been handed to mo dated 
September 13tn only refers to a search of tne 
Justice Department files. It does not relate 
to any of tne Laoor Department files or any of 
those otner agencies of Government," which I 
believe I've given you ample authority, clearly 
require, both ample authority of our Circuit, First 
Circuit and Fifth. 

I'll refer to tnen in my memorandum. They 
require more tnen merely the Justice Department's 
own files be searched. 

What the Justice Department is saying here — 
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THE COURT: Nobody else conducts electronic 
surveillance. 


(continued on next page) 
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2 

MR. STANDARD: In light of disclosures 


3 

of Untcd States vs. Russo, Ellsberg, in light of 


4 

the disclosures in re Beverly, in light of the 


5 

disclosures in United States v3. Seal, I suggest 


6 

to tnat there are at least six agencies of 


7 

Government which conduct electronic surveillance 


8 

as a regular matter. 


9 

I referred your Honor at the time of the 

* 

10 

last application and pointed to my supplemental 


11 

memorandum — not supplemental affidavit — but 


12 

supplemental memorandum, the order of Judge Keith, 


13 

Western District of Michigan which I will hand 


14 

up to you, dated June 5, 1973, in whicn he comes 


15 

to grips with, as other District Court Judges and 


16 

Courts of Appeal have, the issue of wno does tne 


17 

wiretapping and wnit is the product of the wire¬ 


18 

tapping. 


19 

he ordered tnat tno United States Attorney 


20 

supply information from the following institutions: 


21 

The Intelligence Evaluation Committee, the C.I.A., 


22 

F.3.I., N.P.A., Department of Justice, The Treasury 


23 

Department, The Defense Denartment, The Secret 


24 

Service. He doesn't get around t.o the Plumbers. 


25 

THE COURT: Russo was a special case. You 
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can't require that in every indictment that's 
brought in this court. 

MR. STANDARD: Russo may be special — 

THE COURT: What is the morality of the 
question? The question is whether the defendant 
knew that Berrios had been convicted of arson. 

Is that a difficult thing? 

MR. STANDARD: That's the way it began, but 
when I can refer you to, as I believe, I have 
beyond the pail of mere conjecture a series of 
facts which the Government ha3 not disputed, nor 
do I believe it could or will. I'll wait to hear 
with regard to electronic surveillance, intruding 
on the relationship between defendant and counsel. 
Then, I think we have a matter of Sixth Amendment 
proportion. I think it has to be dealt with here. 

TIIE COURT: It was dealt with last week in 
tnc Ro3ner case. it was said it is not every 
interception that upsets a conviction. It has to 
be shown it was material. 

MR. STANDARD: Of course, your Honor. I'm 

4 

at staqe one with exploration. I am asking the 
Government merely to confirm or deny whether it 
has tapped phones. That's all I'm asking. 
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THE COURT: They said they didn't tap 
Boudin's phone. 

MR. STANDARD: Mr. McCord says it. It's 
the United States Government acknowledging. 

I submit that if you read my affidavit of 
September 14th and the supplemental affidavit filed 
this week, you will find a series, course of 
conduct, which is far beyond conjecture or surmise 
as to the nature of unlawful electronics. 

THE COURT: I suppose on that, you could 
put the burden on me to read the logs of these 
transcripts, the logs of the taps and perhaps, 
any transcripts that have been made. I don't 
think there should be any burden to make transcripts 
of things. 

MR. STANDARD: I'm asking Step 1 the Government 
affirm or deny that the movant being an aggrieved 
person within the meaning of 3 j 04 and clearly within 
tiie Sixth Amendment, to affirm or deny whether 
there has been any electronic surveillance, lawfully 
or unlawfully, with order or without order on 
the series of phones which I have recited, appended 
to my moving papers. 

At this juncture, the Government having made 
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a representation with regard to the Justice 


41 


Department vis-a-vis Nuchow. 

THE COURT: I thought it wa3 the Boudin 

phone. 

MR. STANDARD: Boudin is my partner. We 
have the same phone. We've had the same phone for 
13 years. 

Any conversations which are the subject of 
an overhear of his phone — 

THE COURT: We talked about other names. 

MR. STANDARD: I am satisfied if it's 
Michael Standard, home and office. 

I've supplied the Government with all the 
telephone numbers. Leonard 3oudin, Victor Rabinowitz, 
office and home for each. The Government has 
tlie requisite telephone numbers. 

It's only after the Government affirms that 
I would be able to proceed to Stage 2. 

THE COURT: Do you have any information on 

this? 

MR. DOUGHERTY: No, I don't intend to affirm 

or deny with regard to Mr. Boudin or Rabinowitz. 

? 

I am indicitive of an affidavit I furnished 
the Court and Mr. Standard, is that any conversations 
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between Mr. Standard and Mr. Nuchow and Zaretsky 

have not been the subject of electronic surveillance. 

iU 

That is my implication of tnat affidavit. That's 
what the Government intends to rely on on this 
motion. 

MR. STANDARD: That's unprecendented, your 

Honor. 

THE COURT: You're entitled to the Gelbard — 
Mr. Dougnerty called it an affidavit. It's a 
Gelbard letter. 

MR. STANDARD: That's not even acknowledged, 
subscribed. 

THE COURT: It's signed by a lawyer. 

MR. DOUGHERTY: It bears — 

THE COURT: Do your papers show Mr. Boudin 
at home or Mr. Rabinowitz at home — does it show 
Boudin or Rabinowitz had any conversations with 
Nuchow or Zaretsky? 

MR. STANDARD: I don't represent Mr. Principe. 
I know that they have had conversations with 
Mr. Nuchow. I certainly have. 

I think I indicated to your Honor very early 
in this proceeding not only have wo known him 
personally for ten years when he began to get wind 
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of the investigation, in October, I believe of 
last year — he began to consult with me. The 
relationship of friendship became one of lawyer 
and client. 

A second branch of this motion and I 
vigorously urge it, the Government affirm or deny 
as step 1 in an electronic surveillance motion 
whether it has lawfully or unlawfully placed any 
electronic surveillance device on my phone. That 
means Mr. Boudin's phone or Rabinowitz's. That's 
the same phone, the office phone. 

THE COURT: I don't know how those things 
are done, whether they're put on the switchboard 
or on tne individual wire. 

You have separate offices, separate desks, 
separate instruments? 

MR. STANDARD: Everyone is in everyone 
else's office. We have no separate private wires 
I'm aware of. 

THE COURT: Wo'll find out what it is. 

Is there any reason you say you don't wait 
to dc it? Suppose I tell you to do it? Is there 
any reason why you wouldn't find out what the 
situation is with respect to taps on these wires, 
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the lawyer's wires? 

MR. DOUGHERTY: Your Honor, again, the 
Government fee.’ ~ that on the basis of unsupported 
allegations and imprecise speculations*being 
forced to assume a burden which the law, does 
not require us to assume. 

Mr. Standard makes no factual assertions in 
his affidavits as to what conversations, eitner 
Doudin or Rabinowitz, which he believes have bean 
the subject of electronic surveillance. 

THE COURT: You want him to c.isclose attorney- 
client material? 

MR. DOUGHERTY: I merely want him to disclose 
sufficient facts to allow tne Government to know, 
either as to date and time. 

MR. STANDARD: Within the scope of this 
investigation, October, 1J72. I can't place it 
particularly in October, through today. 

Ti.E COURT: You're entitled to tnnt. i 
taink that probably wouldn't go any further at this 
tine, 

MR. dThiJDARD: If you would like me to 


25 


submit a new order with regard to the telephones, 
I believe that they have boon thr subject; of 
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conversations between Nuchow, Standard, P.abinowitz 
and Boudin. I'll be glad to do so. 

THE COURT: Give me a new order. 

MR. STANDARD: I'll submit an order. We'll 
stop there. 


MR. DOUGHERTY: Does the Court wish the 
Government to make a statement? 

THE COURT: You may. 

Mr. Dougherty is going to make a statement. 

He may convince me to change my mind. 

MR. DOUGHERTY: Allow me just to refer to 
the affidavit of Mr. Standard which I have the 
date stamped on of September 14th. It's an 
affidavit that Mr. Standard submitted in connection 
with this motion. 

In his affidavit on Page 2, under Sub¬ 
section "i" he cites the case of United States vs. 
Russo and Ellsberg and offers that as a bjsis for 
hi3 notion that tile Government is required to 
affirm or deny whether or not electronic surveillance 
occurred in this case. 

Under subdivision "ii" Mr. Standard refers 
to the testimony of James McCord in which he 
stated witn specificity that Leonard Boudin had 
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been the subject of overhearings disclosed in 
United States vs. Russo. 

The only other factual allegation or what 
may approach a factual allegation appears in 
Paragraph "v" or V, in which he cites Mr. Boudin's 
affidavit reflecting what appears to be the 
observations of wiretapping and apparatus in 
operatic.! by two men in the basement of a tenement 
building located within 100 yards of Mr. Boudin's 
home in New York City. 

That, your Honor, is up to September 14th 
with the allegations made by Mr. Standard in 
connection with his motion. 

Then, Mr. Standard filed a supplemental 
affidavit dated October 3rd, 1973. He refers to 
the September 14th affidavit. He goes on to say, 
to cite the testimony of Howard Hunt before the 
Senate Select Committe; that he engaged in the 
"covert operation — aimed at Ellsberg defense 
lawyer Leonard Boudin of New York..." 

In age, he had access to files on wiretap 
logs and transcripts. No where does he furnish 
the Government or Court with any idea of what 
exactly the basis for that inference is or was. 
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He refers to a New York Post article dated 

<» 

September 2 4th, 1973 which in part stated tile Post 
also learned of at least one covert operation 
aimed at Ellsberg defense lawyer. Hunt's access 
to the F.B.I. files, possibly wiretap logs. 

Later on, on Page 5 of the supplemental 
affidavit, in Footnote 1, Mr. Standard states 
"Tno Court will note that at the arraignment herein 
I indicated that I had known the defendant Nuchow 
for some ten years. Conversations with Mr. Nuchow 
regarding tae proceeding indictment in this case, 
dependency of the investigation and prosecution 
in United states vs. Berrios, Crim. , 

'.’are the subject of considerable and detailed 
conversation in the period October, 1972 to the 
present." 

THE COURT: Do you need anything more than 
the statement in the September 14th affidavit that 
the Government revealed in the Russo case that 
taere will be records of conversations between 
defense counsel during the period of Mr. Boudin's 

J 

retention from December, 1970 to June, '73? 

'..hat you're asked to do now i 3 affirm or 

deny. 
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MR. DOUGHERTY: The Government has already 
affirmed Mr. Boudin was the subject of surveillance 
in the Russo matter. 

THE COURT: I want a statement hore what 
phones were tapped during this period of 10-1-72 
to date. If you tap Boudin's phone during that 
period, you're probably going to wind up giving 
me the logs to look at. 

MR. DOUGHERTY: May I just refer to a 
decision cited by Mr. Standard, a Ninth Circuit 
case. United States vs. Alter, 73-1121. The 
Court cites the case in its opinion of the United 
States vs. Fitch and Moisei, in which that very 
same court upheld the District Court's denial 
of a defense claim and apparent refusal to hold 
a hearing on that matter; the natter being their 
attorneys have been the subject of electronic 
surveillance by someone and noted that the vague 
and speculative affidavit of counsel required no 
more than the Government's affidavit denying the 
monitoring of any conversations of counsel talking 
with the witnesses. 

\ , .,-t 

The Court went on to state t! e testimony 
to bo whether the allegations in the moving papers 
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included affidavits, if any, are filed are 
sufficiently definite, specifically detailed and 
non-conjecture to enable the Court to conclude 

}V> .I t 

a substantial is presented. 

The Court went on to enumerate several 
factors which would satisfy that testimony; namely, 
the specific fact which reasonably the movant 
and that means the counsel for the named witness 
has been subject to electronic surveillance; 

Two, the dates of such suspected surveillance; 

Three, the outside dates of representation 
of witnesses by the lawyer during the period of 
surveillance; 

Four, the identity of the person or persons 
by name or description together with their 
respective telephone numbers with whom the lawyer 
or his agents or employees was comunicating at the 
time claimed surveillance took place; 

Five, fact3 showing some connection between 
possible electronic surveillance and the Grand 
Jury witnesses supports that case involved, the 
Grand Jury witnesses who certify the claim for 
the Grand Jury proceeding ir. which the witness is 
not involved. 
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THE COURT: They've met all those standards. 

MR. DOUGHERTY: The Government doe3 not 
accede to that finding, your Honor. 

THE COURT: Which one isn't net? 

MR. DOUGHERTY: Specific fact3 which could 
lead the novant to believe that he is named counsel 
for William Nuchow, had been subjected to electronic 
surveillance in attempting to do so. It refers 
to an acknowledgment the Government made in a 
case of Ellsberg and Russo and not to acknowledgment 

V » ,'*A / •* 

made in tno contention of this prosecution, your 
Honor. 

THE COURT: First Boudin, he has enough here. 
I'n going to give the order. I hope counsel are 
getting paid. They're blowing up a relatively 
small prosecution into a tremendous matter. 

I'm not sure what the penalty is on 29-504, 
but this is not a heroin case. 

MR. DOUGHERTY: Would the Court elaborate 
exactly what the order i9? 

THE COURT: It's what it is to state whether 
there have been taps on the telephone of Boudin, 
Rabinowita or Standard during the period from 
October l, 1972 to date. 
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MR. DOUGHERTY! If — 

THE COURT: If there are such taps I think — 
I have some duty to look at the logs and'see if 
there are any references in the logs which give 
us some summary of the conversations as a result. 

Any conversations that relate to Nuchow or his 
co’-defendants. It may well be this is a futile 
search, but if the defendants insist, I think I'll 
have to give it to them. 

Mr. Standard, I'm not going to use this as 
a basis for your discovery in some other case. 

MR. STANDARD: I have no intention of 
doing that. 


THE COURT: Very good 
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V. 


PABLO BERRIOS, WILLIAM NUCHOW, 
MATTHEW PRINCIPLE, JULIUS 
ZARETSKY, 


73 Crim. 308 


ORDER 


Defendants, 


-x 


Defendant Pablo Berrios by his attorney, Martin 
Garbus, Esq., having moved this court for an order compell¬ 
ing a hearing on the selective prosecution aspects of the 
indictment returned, 

. And the defendant having served and filed an affi¬ 
davit of Martin Garbus, Esq., dated August 7, 1973 in support 
of the defendant’s motion to dismiss the indictment on the 
grounds of selective and unlawful prosecution. 

And the United States Attorney having served and 
filed an affidavit of Richard L. Shanley, Esq., Special 
Attorney, Organized Crime and Racketeering Section, dated 
August 9, 1973, 

And argument on this motion having been heard on 
October 12, 1973 by Martin Garbus, Esq., attorney for defend¬ 
ant Berrios, and James Dougherty, Esq., Special Attorney, Or¬ 
ganized Crime and Racketeering Section, in opposition, now 
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IT IS ORDERED that the United States provide coun¬ 
sel for the defendant and the court with a copy of the memor¬ 
andum of the United States Attorney or the Organized Crime 
and Racketeering Section, Department of Justice, recommend¬ 
ing prosecution of the defendant; and 

IT IS FURTHER ORDERED that there be excised from 
that memorandum any reference to testimony before the Grand 
Jury of non-defendants. 


U.S.D.J. 


SO ORDERED 
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UNITED STATES DEPARTMENT OF JUSTICE 

WASHINGTON, U.C. 20330 

Organized. Crime Section 
Criminal Division 
Federal Building 
Room 327-A i 
35 Tillary Street 
Brooklyn, NY 11201 
November 16, 1973 


Honorable Orrin G. Judd 
United States District Judge 
United States Courthouse 
Eastern District of New York 
225 Cadman Plaza, East 
Brooklyn, NY 11201 

Re: United States -v- Pablo Berrios, et al - 73 CR 308 
Dear Judge Judd: 

On October 12, 1973> a hearing came on before you on a motion for 
a hearing made by the defendant, Pablo Berrios, to determine ^ihether 
the government's prosecution of the defendant was selective. Martin 
Garbus, Mr. Berrios' counsel, alleged that the indictment vas returned 
against the defendant because of his political sympathies and union 
organizing activity. Underpinning the defendant's position was the 
argument that the statute, 29 U.S.C. §504, had been little used over 
the preceding ten year period, and that an inference could be draim 
from its' dormancy that the defendant was "targetted" for indictment, 
in spite of the violation. No facts were put before the Court in . 
support of the claim. At the conclusion of oral argument, the govern¬ 
ment was ordered to turn over the prosecutive memorandum recommending 
prosecution in this case. 

It is the position of the United States, and the Department of Justice, 
that the Court's order is unwarranted by the facts and is unsupported 
by the law. In the course of oral argument, government counsel cited 
United States -v- Ahmad , 347 F.Supp. 912 (M.D. Pa. 1972), to support 
its’ refusal to turn over the prosecutive memorandum. That position 
remains unchanged. Since the oral argument herein, the Ahmad case 
was affirmed by the Third Circuit, United States -v- Berrigan , 1*82 
F.2d 171 (1973) } wherein the Court stated: 

"Without denigrating the importance of the right of a person 
accused of a crime to establish the presence of discriminatory 
prosecution, central to the issue must be some initial showing 
that there in a colorable basis for the contention." 482 F.2d at 177 



"v». 


Addrtit Rr|»l> lo (lie 
Division Indicated 
• nd Refer to Initial* anJ Number 
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ii ii at page loO, the Court cited the language of Chief Justice (then 
Circuit Judge) Burger in Uewiark -v- United States, 127 U.S. APP. 
i).C. 2o3, 382 F.2d 479, 480 ( 1967 ): 


"fF)evr subjects axe less adapted to judicial review than the 
exercise by the executive of his discretion in deciding vhen 
and -whether to institute criminal proceedings, or vhat precise 
cnarge shall be made, or whether to dismiss a proceeding once 
brought. 


Tiie Court continued that this basic principle is premised on a 
recognition of the constitutional separation of pcr.rers. 

the Court took up the question of quashing of all subpoenas for 
Government files relating to the decision to investigate and 
seek indictments in the case, and made the following cogent obser¬ 
vations: 


1 . the subpoenas vere an attempt by the defendants to cir¬ 
cumvent a long-accepted intolerance toward judicial inqui¬ 
sition into the process Thereby prosecutorial decisions 
are formulated. 


2 . that intolerance is based upon the public policy of 
encouraging open, frank discussions between subordinate 
and chief concerning administrative action and on the 
constitutional principle of separation of powers, and 
is reflected in legislation such as exemption ( 5 ) of 
the Freedom of Information Act, 5 U.S.C. §552 (b)( 5 ). 

3. F. R. Crim. P. 16(b) specifically exempts from discovery 

reports, memoranda, or other internal government documents 
made by the government agents in connection with the inves¬ 
tigation or prosecution of the case...." 


4. F.R.Crim.P. 17(c) provides that the Court may quash a 

subpoena if compliance would be unreasonable or oppressive. 


The Bcrrigan Court concluded that appellants failed to meet their 
burden of proving a colorable entitlement to the defense of di*- 
criminatory prosecution so as to "entitle then to the desired te« 
r.onial and documentary evidence." 


The defendant cites United States -v - Falk. 479 F.2d ClC (yfch Cir. 
39/3) as support for the relief requested herein. Once again, the 
pinion provides the answer. In footnote li on -nare 170 
Judge Aldiscrt noted for the Court: " Ui 


"Secondly, the Falk Court found ’unrebutted evidence. 

[which]...made out at least a prina facie case of improper 
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discrimination in enforcing the lav.' 479 F.2d at 623 . 

Appellants here, on the other hand, have submitted no 
convincing evidence of discriminatory prosecution. Indeed, 
the Court in Falk premised the granting of h hearing upon 
an allegation of 'intentional, purposeful discrimination' 
and the existence of 'facts sufficient to raise a reasonable 
doubt about the prosecutor's purpose'." (emphasis in text) 

The Government submits that the defendant has not produced a single 
fact to establish either a prina facie case of discriminatory 
prosecution, or a colorable entitlement to that defense so as to 
entitle him to the documentary evidence -which the Court ordered 
to be produced by the government. Consequently, the government 
intends to adhere to the position maintained at the oral argument 
on the notion herein if and when the case is called for trial. 

The Court will note, however, that this position is taken reluctantly 
and without any desire to be in contempt of your order. However, 
ve respectfully submit that the Court's ruling is contrary to the 
weight of the law. 

Your Honor will note that, while the Court directed Mr. Garbus to 
submit an order, to date no such order has been presented to the 
government. 

Respectfully, 

DED:JWD:dtj Denis E. Dillon 

Attorney in Charge 


S 
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UNITED STATES OF AMERICA, 
Plaintiff, 


73 CR. 308 

JUDGE ORRIN G. JUDD 


j! -against- NOTICE OF MOTION 

j! PABLO BERRIOS, WILLIAM NUCHOW, 

Ij MATTHEW PRINCIPE, JULIUS ZARETSKY, 

it 

Defendants. 

___— X 

S IRS: 

PLEASE TAKE NOTICE, that upon the annexed affidavit of 
MARTIN GARBUS, Esq., verified the 3rd day of December, 1973, and 
all the proceedings heretofore had herein, a motion will be made 
in this Court before the Honorable Orrin G. Judd, on the 
day of , 1973, at 10:00 o'clock in the forenoon of 

that day or as soon thereafter as counsel can be heard, for an 
order dismissing the indictment against defendant PABLO BERRIOS 
because of the Government's refusal to comply with the order of 
this Court dated November 21, 1973, which order requires the 
United States to provide counsel for the defendant and the Court 
with a copy of the memorandum of the United States Attorney or 
the Organized Crime and Racketeering Section Department of 
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Justice recommending prosecution of the defendant, and for such 

other and further relief as to this court may seem just and proper' 

in the premises. 

Dated: New York, New York 
November 30, 1973 


TO: JAMES DOUGHERTY, Esq. 

Special Attorney 
Organized Crime Section 
Criminal Division 
Federal Building 
Room 327-A 
35 Tillary Street 
Brooklyn, New York 11201 

MICHAEL STANDARD, Esq. 

Rabinowitz, Boudin & Standard 
Attorneys for Defendant WILLIAM NUCHCW 
Office and P. 0. Address 
30 East 42nd Street 
New York, New York 10017 

JOHN GUTMAN, Esq. 

Legal Aid Society 

Attorney for Defendant MATTHEW PRINCIPE 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

i 

Plaintiff, 

-against- AFFIDAVIT 

I. PABLO BERRIOS, WILLIAM NUCHOW, 

MATTHEW PRINCIPE, JULIUS ZARETSKY 

j| 

I Defendants. 


I 

STATE OF NEW YORK ) 

( SS. : 

COUNTY OF NEW YORK ) 


MARTIN GARBUS, Esq., being duly sworn, deposes and 

says: 

1. I am the attorney for the Defendant PABLO BERRIOS. 

2. I submit this affidavit in support of Defendant's 
motion for an order dismissing this prosecution because of the 
Government’s refusal to comply with this Court's order that the 
United States provide counsel for the defendant and the Court 
with a copy of the memorandum of the United States Attorney 
recommending prosecution of the defendant. 

3. On November 26, 1973, James Dougherty, Esq., 

! Assistant United States Attorney, advised this Court that he would 
j! not COm P 1 y with this Court's order of November 21, 1973. That 
j; order required the Government to produce a copy of the Memorandum 
of the United States Attorney recommending prosecution of the 
| defendant. The order further provided that there be excised 
!; fr0m that memorandum any references to testimony before the 
Grand Jury of non-defendants. 
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4. That order was entered in response to defendant 

l! i 

j. PABLO BERPIOS' motion for an order compelling a hearing on the 

|j 

i selective prosecution aspects of the indictment returned. On 

1 ' ' ! 

j! August 7, 1973, defendants had filed an affidavit in support of 

the motion and on August 9, 1973, Richard L. Shanley, Esq., 

i! * 

ij Special Attorney associated with the Organized Crime and Racket- 


j eering Section, had filed an affidavit in opposition to the motion. 
| Argument was had on the motion on October 12, 1973. The order ' 
j submitted by the defendant and subsequently signed by the Court 
correctly reflects the disposition of the motion. 

5. The Government's refusal to comply with this Court's 
order requires the dismissal of the indictment. Alderman vs. 

U nited States , 394 U.S. 165 (1969); Elkins vs. United States . 

364 U.S. 206; United States vs. United States District Court . 407 
U.S. 297. 

6. I therefore request that the indictment against 
PABLO BERRIOS be dismissed. 


MARTIN GARBUS 

Sworn to before me this 
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united states district court 

EASTERN DISTRICT 07 HEW YORK 


•x 


UNITED STATES OF AMERICA 73 CR 308 

-vs- AFFIDAVIT 

PABLO BERRIOS 
WILLIAM NUCHCW 
MATTHEW PRniCIPE 
JULIUS ZARETSKY, 

Defendants 


x 


STATE 0? HEW *'ORK ) 

CCUHTY OF KITES ) SS: 

EASTERN DISTRICT OF HEW YORK) 

James W. Dougherty, being duly sworn, deposes and says: 

1. That he is a Special Attorney, United States Department of Justice, 
Organized Crime and Racketeering Section. 

2. That the above-captioned natter has been assigned to him for all 
purposes and that he is familiar with the facts and circumstances thereof. 

3. That on January 7, 1974, en order was entered allowing the United 
States of America thirty (30) days from the date thereof to comply with previous 
orders entered herein compelling 

(a) disclosure by the United States of America whether any 
electronic surveillance had been conducted by specified 
departments or agencies of the United States Government 
on premises of or telephones subscribed to by Leonard 
Boudin, Victor Rabinowitz and Michael Standard during 
the period October 1, 1972 up to the date of the order, 
October 12, 1973- 

(b) discovery by the defendant Pablo Berrios of the memorandum 
reconaending prosecution herein. 

4. That on January 23, 1974, written craranunlcation was received by 
your deponent from the United States Department of Justice that a review 

of the Department of Justice files, end inquiry directed to specified agencies. 


had failed to disclose the occurrence of electronic surveillance of the afore¬ 
mentioned individuals during the lelevant period. (Exhibit A) 
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5. In connection with the substance of paragraph 4 above, I personally 
forwarded a copy of the Court's written order of October 19, 1973, together 
with the list of names, addresses and phone numbers furnished by Michael 
Standard, attached as Exhibit A thereto, to Arthur D. Porcella, Special Attorney- 
in-Charge of the Special Operations Unit of the Organized Crime and Racketeering 


Section, United States Department of Justice, under whose direction the survey 
of records and agencies wa3 conducted. 

6. That the substance of the attachment hereto designated as Exhibit 
A is the product of a formal review of departmental records and written or 
oral co m munications between attorneys assigned to the Special Operations 
Unit of the Department of Justice and officials of the enumerated agencies 
contained in paragraph 2 of Exhibit A. 

7. That, with regard to paragraph 3(b) herein, it is the position 
of the United States of America that discovery of the prosecutive wPinnrunHun 
is not sanctioned by Federal Rules of Criminal Procedure 16(b) and is un¬ 
supported by facts sufficient to establish a colorable entitlement by the 
defendant Berrios to the relief afforded by the court herein. 

Therefore, the Government adheres to the position outlined in a 


letter addressed to the Court by Denis E. Dillon, Attorney In Charge, Organized 
Crime Section, dated November 16, 1973. 


8. That this affidavit is made in good faith. 


Subscribed and sworn to before me 
this - day of January, 1974. 



' ' V. ^ - W, 

JAMES W. 1OTGHERTY ) 
SPECIAL ATTORNEY 
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Kr. James Dougherty 
Special Attorney 
Brooklyn Stride Force 
Brooklyn, New York 

Dear Kr. Dougherty: 

This Is with regard to your request that we ascertain whether 
the following individuals and law offices were monitored by electronic 
surveillance, subsequent to October 1, 1972, 

A review of the Department of Justice files discloses no Infor¬ 
mation indicating that conversations of Leonard B, Boudin, Victor 
Rabinowltz, and Michael B. Standard were overheard by electronic surveil¬ 
lance or that premises known to be owned, leased, or licensed by them 
were covered by electronic surveillance by the Federal Bureau of 
Investigation during the mentioned period. Also, no electronic 
surveillance was conducted at the aw offices of RabinowiU, Boudin and 
Standard by the Federal Bureau of Investigation du.’ing that period. 

The above-named Individuals and law offices were not subjected 
to electronic surveillance by the Internal Revenue Service, the United 
States Postal Service, the United States Secret Service, the Bureau of 
Alcohol, Tobacco, and Firearms, the Drug Enforcement administration, 
the Central Intelligence Agency, the Bureau of Customs, the United 
States Department of Labor, or the United States Department of State 
subsequent to October 1, 1972. 


Sincerely, 

/ 

HENRY F. PETERSEN * 

Assistant Attorney General 
Criminal Division 

_ '/Ct-y tXJL'M ‘Xt vX 

By: / iT 

JAMES J. FEATHERSTONE, Deputy Chief 
Organized Crime and 
Racketeering Section 
Criminal Division 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

---------------- -x 

UNITED STATES OF AMERICA 

- against - 

PABLO BERRIOS 
WILLIAM NUCIIOW 
MATTHEW PRINCIPE 
JULIUS ZARETSKY, 


73-CR-308 

73-CR-22 


Defendants. 

------ -x 


January 7, 1974 


Appearances: 

HON, EDWARD J. BOYD V 

Acting United States Attorney 

Attorney for United States of America 

By: JAMES DOUGHERTY, ESQ. 

Special Attorney, Department of Justice 
of Counsel 

MARTIN GARBUS, ESQ. 

Attorney for defendant Berrios 

RABINOWITZ, BOUDIN & STANDARD, ESQS. 

Attorneys for defendants Nuchow and Zaretsky 

By: MICHAEL STANDARD, ESQ. 
of Counsel 

JOHN GUTTMAN, ESQ. 

Legal Aid Society 

Attorney for defendant Principe 
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JUDD, J, 

memorandum and nunER 

on Motions to Dismiss 

Defendant Pablo Berrios was indicted on January 8, 
1973, charged with violating 29 U.S.C. § 504 by wilfully 
holding union office within five years after his conviction 
of arson in the Supreme Court of New York, Bronx County. A 
superseding indictment filed on March 26, 1973 repeated 
substantially the same charge against defendant Berrios and 
also charged defendants William Nuchow, Matthew Principe 
and Julius Zaretsky in count two with violating 29 U.S.C. 

§ 504 by wilfully and knowingly permitting defendant Berrios 
to hold union office after his conviction. Thereafter, 
defendant Berrios moved to dismiss the indictment on the 
grounds that Section 504 violates the First, Fifth and 
Fourteenth Amendments, and the constitutional prohibition 
against bills of attainder (Article I, Section 9, Clause 3), 

and was pre-empted by Section 7 of the National Labor 
Relations Act. 

The Defendant Berrios asserted as a separate ground 
for dismissal that he was the victim of a "selective prosecu¬ 
tion" in violation of the equal protection clause of the 
Fourteenth Amendment. He offered to prove specific facts, 

- 2 - ' ~ — - 








which are set forth in the discussion later. 

• j 

Defendants Nuchow and Zaretsky moved for disclosure 
of any electronic surveillance to which the defendants had 

j 

i 

standing to object, including surveillance of their counsel. 

All defendants joined in the motions of the other defendants. 

Defendant Berrios had been acquitted in this court 

on February 7, 1973 of a charge of attempting to destroy a 

Marriott restaurant at John F. Kennedy International Airport 

with a firebomb. 18 U.S.C. § 844(i); 72 CR-1222. The charge 

% 

was related to a labor dispute. The acquittal, of course, 

determined only that there was a reasonable doubt of his 

* 

guilt. The firebomb charge was a felony, while the present 
indictment charges only a misdemeanor. 

On October 12, 1973, the court heard oral argument 
on the defendants’ motions. At the completion of argument, 
the court orally ordered the government to affirm or deny 
whether specific federal agencies had conducted electronic 
surveillance of defendants’ counsel and to provide defense 
counsel and the court with a copy of the memorandum recommend¬ 
ing prosecution of the defendants. These orders were subse- 

i 

quently issued in written form on October 19 and November 26, 
respectively. 







/ 
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The government has not yet complied with the 
October 19 order. The government has denied conducting 
electronic surveillance of the defendants by letter dated 
September 13, 1973, but Mr. Standard has submitted evidence 
that his law partners' wires were tapped in connection with 
other cases. Information concerning surveillance of counsel's 
conversations is still to be supplied. 

By letter dated November 16, 1973 signed by Denis* E. 

Attorney in Charge, Organized Crime and Racketeering 
Section, Brooklyn Field Office, Department of Justice,- the 
government has informed the court that it "intends to adhere 
to the position maintained at the oral argument on the motion" 
that the prosecutive memorandum is not producible and "without 
any desire to be in contempt" will refuse to comply with the 
order of the court made orally on October 12, 1973 and for¬ 
malized in a written order on November 26, 1973. 

The defendants have moved to dismiss the indictment 
based on the government's refusal to comply with the court's 
orders. 

j 

The Constitutionality of 
29 U.S.C. S 504 

I 

Defendant Berrios claims that 29 U.S.C. § 504 is 





unconstitutional in that it abridges rights guaranteed by 

. 

the First, Fifth, and Fourteenth Amendments and the constitu¬ 
tional prohibition against bills of attainder (Article I, 

i 

. 1 

5 9). After careful consideration of the defendant's con¬ 
tentions, the court finds them to be without merit. 

I 

Defendant's first claim is that the statute 
infringes on the freedom of association guaranteed by the 
First Amendment. However, 29 U.S.C., § 504 does not prohibit 
the defendant from joining a union or associating with either 
its membership or leadership. All the statute prohibits is 
the defendant's holding of union office. The prohibition 
contained in 29 U.S.C. § 504, like any job disability imposed 
by statute, cannot be premised upon the exercise of rights 
protected by the First Amendment. United States v. Robel, 

389 U.S. 258, 88 S.Ct. 419 (1967). See Perry v. Sinderman , 
408 U.S. 593, 92 S.Ct. 2694 (1972). This is the import of 
Brown v. United States . 334 F.2d 488 (9th Cir. 1964), aft'd 
on other grounds . 381 U.S. 437, 85 S.Ct. 1707 (1965), relied 
upon by the defendants. This principle does not help the 
defendant, for his "job disability" is based upon the prior 
commission of a specific criminal act, not upon activity 
protected by the First Amendment. 
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l 

__ i 

Defendant Berrios also claims that 29 U.S.C. § 504 . 

j 

violates the guarantee of equal protection contained in the 

• « 

• i 

Fourteenth Amendment. Although the Fourteenth Amendment 

. I 

is applicable only to the states, the due process guarantee 
of the Fifth Amendment prohibits unjustifiable discrimination 
by the federal government. Bolling v. Sharpe . 347 U.S. 497, 
74 S.Ct. 693 (1954). Applying the method of analysis 
developed by the Supreme Court, defendant's equal protection 
challenge must fail. A statute which does not base differ¬ 
ential treatment upon "inherently suspect" classifications 
or touch upon the exercise of fundamental rights 

must be sustained unless [the legislative 
classification] is "patently arbitrary" 
and bears no rational relationship to a 
legitimate governmental interest. 

Frontiero v. Richardson . 411 U.S. 677, 683, 93 S.Ct. 1764, 

1768 (1973). The statute, 29 U.S.C. § 504, differentiates 

between persons convicted of specified felonies and those 

who have not been so convicted. This is permissible for 

[A] classification based on criminal record 
is not a suspect classification. 

Upshaw v. McNamara . 435 F.2d 1188, 1190 (1st Cir. 1970). Nor 

is the holding of union office a fundamental right justifying 

the application cf a stricter test. See Upshaw v. McNamara . 


- 6 - 
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supra , 435 F.2d at 1190. Therefore the differential treat¬ 
ment under 29 U.S.C. § 504 must be upheld if the classifica¬ 
tion rests 

upon some ground of difference having a 
fair and substantial relation to the 
object of the legislation, so that all 
persons similarly circumstanced shall be 
treated alike. 

F.S. R o yster-Guano v. Virginia . 253 U.S. 412, 415, 40 S.Ct. 
560, 561-62 (1920). 

Historically, 29 U.S.C. § 504 was enacted as part 

of the Labor Management Reporting and Disclosure 'Act of 1959, 

29 U.S.C. § 401 et seq . The primary purpose of the Act was 

to correct the abuses which have crept into 
the Labor and Management field and which have 
been the subject of investigation by the 
Senate Committee on Improper Activities in 
the Labor and Management field for the past 
severatyears. 

H.R. Report No. 741, 86th Cong., 1st Sess., p. 9. 1959 U.S. 

Code Cong, and Admin. News, p. 2424. See 29 U.S.C. § 401. 
One of the main abuses discovered by the McClellan Committee 
and against which the bill was directed was the infiltration 
of unions by 

criminal elements who found their way into 
the labor movement and exploited the workers 
whom they pretended to serve. 
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t 



.• 

H.R. Rep. No. 741, supra , 1959 U.S. Code Cong, and Admin. 

I 

News at 2431. 

In attempting to cleanse the leadership of the 

I 

labor movement of "criminal elements," it was entirely 
reasonable far Congress to treat persons with criminal records 
differently from persons without such records. While it is 
true that some persons without criminal records would be 
susceptible to corruption, it was not arbitrary or unreason- 

0 

able for Congress to determine that the "screening out" of 
such persons was impractical. Likewise, while*some persons 
with criminal records would not be susceptible to further 
corruption, it was not unreasonable for Congress to require 
such persons to demonstrate their rehabilitation over a five 
year period. 

What has been said above also answers the defendant's 
contercion that 29 U.S.C. § 504 is an unreasonable means of 
achieving a concededly legitimate governmental aim and there¬ 
fore violates the due process clause of the Fifth Amendment. 

In upholding a more restrictive New York statute, the Supreme 
Court cited 29 U.S.C. § 504 with approval and stated: 

i j 

Barring convicted felons from certain employ¬ 
ments is a familiar legislative device to insure 
against corruption in specified, vital areas. 


- 8 - 
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PS Veau v. Braisted, 363 U.S. 144, 158-159, 80 S.Ct. 1146, 

1154 (1960). j 

Defendant Berrios next contends that 29 U.S.C. § 504 

! 

violates the due process clause of the Fifth Amendment in that! 

it does not provide a hearing prior to precluding convicted 

felons from holding union office. This argument, however, 

misconceives the very nature of the legislative process. In 

Goldberg v. Kelly . 397 U.S. 254, 90 S.Ct. 1011 (1970), and 

the other procedural due process" cases relied upon by the 

defendant, the issue was whether it could be determined that 

# 

an individual failed to meet legislatively established eligi¬ 
bility standards without affording that individual an oppor¬ 
tunity to be heard. It was recognized that 

where important decisions turn on questions 
of fact, due process requires an opportunity 
to confront and cross-examine adverse witnesses. 

Goldberg v. Kelly , 397 U.S. at 269, 90 S.Ct. at 1021 (1970). 

In the instant case, the defendant is challenging 

not the application of a standard to a particular situation, 

but the standard itself. There can be no doubt as to the 

application of the standard. Defendant's conviction is a 

natter of public record. The presentation of witnesses in 

, I 

an adversary setting is not required. 
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Furthermore, 29 U.S.C. § 504(a)(B) provides that 

a person convicted of one of the enumerated felonies may have 

' i 

a hearing before the Board of Parole to determine whether the i 

i 

disqualification should be removed. L. 

Defendant’s final constitutional argument is that 
29 U.S.C. § 504 constitutes a bill of attainder in violation 
of Article I, section 9, clause 3 of the Constitution. This 
argument is answered by United States v. Brown . 381 U.S. 437, 

85 S.Ct. 1707 (1965). In that case, the Supreme Court held 
29 U.S.C. § 504 unconstitutional to the extent that it Imposed 
criminal penalties upon members of the Communist party who 
became union officers while they were party members or within 
five years after the termination of their membership. In 
invalidating that portion of Section 504, the Court implicitly 
approved of the portion attacked by defendant Berrios; for it 
said: 

The statute does not set forth a generally 
applicable rule decreeing that any person 
who commits certain acts or possesses cer¬ 
tain characteristics (acts and character¬ 
istics which, in Congress’ view, make them 
likely to initiate political strikes) shall 
• not hold union office, and leave to courts 

and juries the job of deciding what persons 
have committed the specified acts or possess the 
specified characteristics. 

381 U.S. at 449-50, 85 S.Ct. at 1715-1716. In the portion cf 


-n • 


-10 








I 


A 105 


the statute challenged by defendant Berrios, Congress has done 
exactly what it failed to do in the portion held invalid in 

i 

Brown . It has set forth a general rule declaring that persons 
who commit certain acts (the enumerated felonies) shdll not. 
hold office and has left it to the judicial process to deter¬ 
mine which persons have committed those acts. The statute is 
not, therefore, a bill of attainder.' 

The defendant also claims that 29 U.S.C. § 504 is 
pre-empted by Sections 1 and 7 of the National Labor Rela¬ 
tions Act, 29 U.S.C. §§-151, 157. 

The doctrine of pre-emption, which is based on the 
Supremacy clause of the Constitution, Article VI, 1 2, has 
no application to an alleged conflict between two federal 
statutes. Moreover, in DeVedu v. Brajsted . 363 U.S. 144, 156, 
80 S.Ct. 1146, 1152 (1960), the Supreme Court recognized thfit 
29 U.S.C. § 504 was not inconsistent with general federal 
labor policy. 

Selective Prosecution 

The defense of selective or discriminatory prosecu¬ 
tion finds its origin in the case of Yick Wo v. Hopkins. 118 

™““ j 

U.S. 356, 6 S.Ct. 1064 ^1886). In that case, the petitioners 
challenged their convictions for violating a San Francisco 


11 
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ordinance which prohibited the operation of laundries in 
buildings constructed of material other than brick or stone 
without first obtaining the consent of the Board of Super¬ 
visors. The petitioners alleged that the Board's consent 

• • 0 

was withheld only when the applicant was Chinese, and that 
only Chinese were prosecuted for violating the ordinance. 

They alleged that approximately eighty laundries were operated 
by non-Chinese in wooden buildings without consent and that 
no legal action had been taken. In reviewing the petitioners' 
convictions, the Supreme Court stated: 

• 

Though the law itself be fair on its face, 
and impartial in appearance, yet, if it is 
applied and administered by public authority 
with an evil eye and an unequal hand, so as 
practically to make unjust and illegal dis¬ 
criminations between persons in similar cir¬ 
cumstances, material to their rights, the 
denial of equal justice is still within the 
prohibition of the constitution. 

118 U.S. at 373-74, 6 S.Ct. at 1073. 

In Oyler v. Boles . 368 U.S. 448, 82 S.Ct. 501 (1962), 

the court emphasized that the mere exercise of some degree of 

prosecutorial discretion was not sufficient to sustain an 

equal protection challenge. To be successful, the defendant 

had to show that: 

j 

The selection was deliberately based upon an 
unjustifiable standard such as race, religion, 

or other arbitrary classification. _ 

- 12 - 
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368 U.S. at 456, 82 S.Ct. at 506. 

' I 

I 

A defendant presenting a defense of selective en- 

| 

forcement need not show that the alleged discrimination is 

J. 

directed toward a class, but need only "show an intentional 
or purposeful discrimination." Moss v. Homig . 314 F.2d 89, 

92 (2d Cir. 1963); United States v. Falk . 479 F.2d 616, 619 
(7th Cir. 1973) (en banc) . | 

i 

» At the October 12, 1973 hearing on the motion, the 

defendant Berrios stated that he would show the following 

at a "selective pro; ^ution hearing" if such a hearing were 

• • 

ordered by the court: (1) That since 1959 there have been 
only a few prosecutions under 29 U.S.C. § 504 and since 1969 
there have been only three; (2) that Berrios was indicted 
after having been involved in a labor dispute with the Marriott 
Corporation; (3) that Mr. Marriott was the chairman of 
President Nixon's 1968 and 1972 campaign organizations; 

(4) thac Donald Nixon, the President's brother, is a vice- 
president of Marriott; (5) that Marriott's attorney, Herbert 
Kalmbach, is also President Nixon's attorney; (6) that there 
was an internal battle in the Teamsters Union between those 

! 

who supported President Nixon's campaign for re-election and 
those who supported the candidacy of Senator McGovern; and 
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(7) that defendant Berrios was one of the few Teamster offi¬ 
cials who publicly supported Senator McGovern. 

' j 

These allegations were sufficient tc warrant a hear-: 

I 

ing on the selective prosecution issue. In United States v. 
Falk . 479 F.2d 616 (7th Cir. 1973) ( en banc) . the defendant, 
who was active in a draft counseling organization known as 
the Chicago Area Draft Resisters, was charged with failure 
to possess selective service registration and classification 
cards and with refusing to submit to induction. The defendant 
asserted a selective prosecution defense and.offered to prove 
the following at a hearing: (1) That 25,000 persons had handed 

i 

in draft cards and were not prosecuted; (2) that top officials 
of the Justice Department approved the piosecution, an unusual 
procedure for a draft case; (3) that there had been a delay 
in defendant's indictment; (4) that defendant was a vocal 


and active dissenter; and (5) that the government prosecuted 
only those card violators who also refused to submit to induc¬ 
tion. The district court refused to hold a hearing on these 
allegations. In reversing the defendant's conviction and 
remanding the case for a "selective prosecution hearing," the j 

j 

court held that 

I 

When a defendant alleges intentional purposeful 
discrimination and presents facts sufficient to 
raise a reasonable doubt about the prosecutor's 


purpose . . • • 
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a. prima facie case was established and a hearing was required; 

i 

479 F.2d at 620-21, 623. j 

Defendant Berrios' offer of proof wa~; similar to 

! 

that made by the defendant in Falk , supra , in that he offered 
to prove that prosecution was rare under the statute, that 
the prosecution was initiated "at the top," and that the 
prosecution was initiated because of the defendant's exercise 
of rights guaranteed " y the First Amendment. This offer of 
proof was sufficient to create a prima facie case of selective 
prosecution. See United States v. Steele , 461 F.2d 1148 (9th 
Cir. 1972). Even in United States v. Berrigan , 482 F.2d 171 
(3d Cir. 1973), the principal case relied upon by the govern¬ 
ment, the selective prosecution defense was rejected after a 
hearing. See also United States v. Malinowski , 347 F.Supp. 

347 (E.D. Pa. 1972); United St;tes v. Maplewood Poultry Co, . 

320 F.Supp. 1395 (D. Me. 1970). 

The duty of these charged with the administration 
of justice to allay the suspicion that rsolitxcal or ideologi¬ 
cal considerations influence the application of legal standards 

i 

t 

was recently emphasized by (then) Attorney General Richardson. 

! | 

The Building of a New Confidence , 45 N.Y.S.B.J. 455,456 

i 

(1973). 

i 
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Defendant having shown that he was entitled to a 

i 

i 

hearing, it was within this court's discretion to order the ! 
production of material in the government's possession that 

i 

would aid the defendants in their examination of witnesses. 

Cf. Brady v. Maryland . 373 U.S. 83, 83 S.Ct. 1194 (1963). 

At a "selective prosecution hearing," the defendants, after 
establishing a prima facie case, may call government officials 
as witnesses. Thus, in United States v. Falk . 479 F.2d at 
623, the court held that the defendant could question the 
Assistant United States Attorney. In United States v. Steele . 
461 F.2d at 1151, a hearing was held at which tte defendant 
was allowed to examine the Regional Technician for the census 
in Hawaii. In United States v. Malinowski . 347 F.Supp at 354, 
a hearing was held at which defendant was allowed to examine 
the special agent of the IRS who investigated the case, the 
Chief of the Intelligence Division for the Eastern half of 
the Pennsylvania IRS District, and the Assistant United 
States Attorney who made the decision to prosecute. An 
example of a similar hearing in a civil case is Center on 
Corporate Responsibilities. Inc, v. Shultz . 42 L.W. 2314 
(D. D.C. 1973). 

i 

I 

i 
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Given the right of the defendants in this case to 1 

I 

examine the prosecuting authorities, the memorandum recommend¬ 
ing prosecution became material to the conduct of such exami-^ 

i 

nation, and its production could be required at the hearing. 

j 

The government has not even complied with that portion of the 
order that directed that the memorandum be supplied to the 
court. Examination of the memorandum by the court might per- 
haps ha\e obviated an evidentiary hearing, by showing that 
there was no arguable basis for defendant's claim. 

In refusing to comply with this court's order, the 
government relies upon United States v. Berrifian , 482 F.2d 
171, 181 (3d -Cir. 1973). However, in that case, the court 
recognized that the defendants would have been entitled to 
obtain the prosecutorial memoranda had they met their "burden 
of proving a colorable entitlement to the defense of discrimi¬ 
natory prosecution." The court in that case found, however, 
that the defendants had not met their burden. In the instant 
case, this court has concluded that the defendants have met 
their burden and as such are entitled to such memoranda. 

This court's action in ordering the production of 
the memorandum recommending prosecution is not inconsistent 
with Rule 16(b) of the Federal Rules of Criminal Procedure. 


-17- 
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t I 

That rule governs pretrial discovery. It does not dictate 1 

. the prOCedure t0 >>e followed by the district courts in the ' 

actual conduct of hearings. I 

| 

The court having issued a proper order in this case 
and the government having failed to comply, it is within this 
court s power to dismiss the indictment. Cf . Alderman y . 
M olted States , 394 U.S. 165, 184, 89 S.Ct. 961, 972 (1969). 

If the indictment fails against defendant Berrios, it should 
be dismissed also against his co-defendants who are charged 
with aiding and abetting him. 

While the government has refused thus far to comply 
with the court's order, it may have had some uncertainty 
about the underlying reasoning or the sanction which might 
result. It should be entitled to consideration similar to 
that given in discovery proceedings in civil actions under 
F.R.Civ. P. 3^ namely, conditioning the dismissal on continued 
refusal to furnish the documents after a reasonable time for 
further consideration. 

It is therefore ORDERED that the indictment be 
dismissed, unless the United States within thirty days after 
the date of this Memorandum and Order (1) makes available to 1 
the defendants Nuchow and Zaretsky the tapes and available i 


1 
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transcripts of all conversations of any member of the firm 

' j 

representing them which have been overheard and (2) submits 
to the court the memorandum recommending prosecution, for the 

j 

court's study and for release to the defendants of any por¬ 
tions thereof which the court shall determine are not required 
to be kept confidential. 

__ 

Ui-'S* D. J. 
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DNITfiD STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-agaiast- 

PABLO BERRIOS, WILLIAM NUCHOW, 
MATTHEW PRINCIPE, JULIUS ZARETSKY, 

Defendants. 


73 CR 308 


February 8, 1974 


JUDD, J. 

ORDER 

Ihe Court by its Memorandum and Order dated 
January 7, 1974, having directed that the indictment be 
dismissed unless within thirty days the government submit 
to the Court for review and for possible disclosure to the 
defendants the memorandum recommending prosecution of Pablo 
derrios among other things, and James W. Dougherty, Esq., 
Special Attorney of the United States Department of Justice, 
Organized Crime and Racketeering Section, having submitted 
an affidavit sworn to January 24, 1974, adhering to the 
government's refusal to produce such memorandum, and such 
memorandum not having been produced it is 

ORDERED that the indictment be dismissed as 
against all defendants. 







